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THEORY OF POST-MORTEM DISPOSITION: 
RISE OF THE ENGLISH WILL.’ 


S the first step to any stable theory of the post-mortem dis- 
positon of property, whether by testacy or by intestacy, it 
must be observed that the idea of absolute property forever in any 


particular owner, as in the case of an estate to a man and his heirs 
forever, is a fiction, — a useful fiction probably, but still a fiction. 
A grant to a man and his heirs forever is a grant to each grantee 
forever; the “heirs” have nothing in the estate granted. The 
grant therefore is to the grantee as if he might live forever, which 
manifestly is impossible, so far as this present life is concerned; 
and it is certain that no man can take his property with him after 
death. There can be no such thing then as absolute property 
forever, in the true sense of the term. 

It is no answer to say that a man may be considered to live in 
his posterity, or even, to put the case still stronger, that a man 
holds posterity in his loins; for either form of statement is as much 
a fiction as the one first mentioned. The childless man is conclu- 
sive of the point. Nor is it an answer to say that the owner of 
property may sell or exchange it for things consumable (if it be 
not consumable itself), and then consume the substitute; for in 
the case in hand the property, whether consumable or not, has 
not been consumed. Though it or some substitute might have 
been used up, as a matter of fact it has been left, and it is now to 





1 Advance sheets of a work on Wills, in the Students’ Series, by Melville M. Bigelow. 
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be disposed of at death. The answer supposed confuses the notion 
of “ absolute” property, or one’s power over things, with the duration 
of such power. As a mere matter of power, a man may certainly 
own property “ absolutely.” 

Considered, however, as a theory, as it must be, how is the 
theory of ownership forever to be worked out? With cases of 
testacy there would be no difficulty; the testator is dealing with 
his own, and acting in person. In cases of intestacy the theory 
can only be worked out upon the idea of an implied agency in the 
State; the State acting for the owner in case of his failure to dis- 
pose of the property. But it is plain that such an agency can only 
stand upon a footing wholly unique and unlike any other. In the 
first place the supposed agency would be confined, as a matter 
of fact at least, to giving; it would not extend to selling or other- 
wise contracting. In the second place the supposed agency would 
go into operation where recognized agency ends, with the death of 
the principal. And in the third place the agency would be irrevo- 
cable. Agency cannot be stretched to such a point. And the 
same will be found true of any other term that may be used to do 
duty for the idea of acting for one who is defunct. 

On what support then can a stable theory of post-mortem dis- 
position be placed? Discordant answers have been suggested. 

One answer is, that the title to property, subject to life owner- 
ship in a grantee, is in the State, and, but for the fact that the 
State has thought best to allow such grantee to designate the 
course of the property after his death, it would always revert to 
the State upon the death of the grantee. This view of the case, it 
may be noticed, has nothing to do with original ownership in the 
State, except inferentially; it proceeds upon the notion that the 
State has some sort of reversionary right upon the death of its 
grantee in fee and of each of his successors in ownership, because 
in the nature of things no man can hold property forever. The 
theory of perpetual ownership collapses the moment it is put to 
the test, according to this view. I hold to myself and my heirs 
forever, the grant declares; but after my death the property be- 
comes the State’s, though the State allows me, by some sort of 
agency, to dispose of it. That fact, however, has no bearing upon 
the soundness of the theory of State ownership. 

What then are the facts upon which this last named theory rests 
or derives support? And how does the theory work out its result? 
These questions in order. 
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Intestate laws strike one first. The State regulates the disposi- 
tion of property at the death of the owner if the owner fails to dis- 
pose of it. And it may be noticed that the owner may so fail, not 
merely by making no attempt, but by making an attempt that does 
not conform to law. How, it might be urged, can the State inter- 
fere in such a way except upon the footing of ownership? The act 
of disposition is an act of dominion. If the State does not become 
owner at the time of the State’s action, then the State cannot give 
the property, except by an exercise of arbitrary power, which means 
robbery. Again, if the State does not acquire ownership at the 
death of the grantee, who does? Not ordinarily the next of kin, in 
the case of personalty; in most cases! the State hands the prop- 
erty over to the executor or administrator. Not the heir, it might 
be said, even in the case of realty; the State hands the property 
over to him.2, The State so hands the property over even against 
specific legatees or devisees, though there is no reason in the nature 
of things why the legatees or devisees might not take directly sub- 
ject to the claims of creditors. 

Another fact which may be deemed to support the idea of State 
ownership is connected with what is called title by occupancy. 
The taking of really vacant property would seem to give to the 
taker ownership by natural right. But we are told that “this 
right of occupancy, so far as it concerns real property ... hath 
been confined by the laws of England within a very narrow com- 
pass.”? It seems to have been allowed, in real property, even at 
the first in but a single case, namely, in an estate for the life of 
another ( ‘ pur autre vie” ), the tenant dying during the lifetime of 
that other person ( “cestui que vie” ). In such an event any one 
might enter upon the land and hold it during the unexpired period 
of the estate, that is, until the death of “cestui que vie.” But 
this right was reduced almost to nothing in the seventeenth cen- 
tury by statute. That is, according to the view of State ownership, 





1 Where, in the absence of debts against the estate, the property is found, after 
the late owner’s death, in the hands of one who would be entitled to it, one need 
not take out letters of administration in order to acquire title. That is probably 
the effect of English statutes. 

2 The State, however, hands the property over to the executor, administrator, or 
heir as representing the deceased; hence the State cannot be said to act as owner 
in the transaction except in so far as interfering may be considered an act of do- 
minion, and so of ownership; with which point compare the law of trover. The sug- 
gestion as to the heir is of course pure assumption. 

8 Blackstone, II. 257. 
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the State acted upon the principle or belief that the ownership 
had never been vacant; the entry of the new occupant was by 
mere permission, which the State now withdrew. 

A more particular case, looking it may be thought towards State 
ownership, may be brought forward. Statutes exist touching any 
right of adopted children to inherit property of their parents by 
blood. Whether such children can so inherit is determined by 
statute; the State, it may accordingly be supposed, gives or with- 
holds. To the suggestion that adopted children have no “ natu- 
ral” right to the property of a deceased parent by blood, the answer 
has been given from the bench that the suggestion is idle “ for 
the reason that the statutory right is perfect and complete ”; heir- 
ship being “not a natural, but a statutory right.” Hence the 
State may increase the number of a man’s heirs and cut down 
the shares of the others accordingly. 

These are a few out of many like instances that might be men- 
tioned; but all may be comprehended in the statement that both 
intestate and testate disposition of property is a matter of statute; 
in other words, of regulation by the State. The State, it may 
therefore be thought, must be the owner; and besides, the State 
lives or may live forever, or at any rate it is expected to out- 
live the life of individuals, and therefore fulfils by possibility the 
requisite duration. And the State’s grantee and his successors 
have permission or appointment, so the argument would run, to 
act instead of or for the State in disposing of property to pass at 
their death. We have, then, according to this theory, State owner- 
ship, with agency in the holder as a supplementary theory by which 
disposition post-mortem is worked out. Can this doctrine be put 
aside? 

The question may be answered indirectly in the course of pro- 
pounding another, and what appears to be the true, theory of law; 
which may be put thus: In the case of intestacy the State acts as 
an intermediary, in behalf of the public welfare. If no provision 
for the disposition of the property were made, the property at the 
death of the owner would become vacant, and a scramble would be 
apt to follow, the result of which would be as likely to be undesira- 
ble as the contrary. To prevent the property becoming vacant, 
the intestate, accepting a virtual offer by the State to act upon 
certain established terms, to wit, the intestacy statutes, — for in 





1 Wagner v. Wagner, 50 Iowa, 532; Abbott’s Cases, p. 123. 
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effect these are only an offer, — commits or leaves the property to 
the State, to distribute it upon those terms.! In this view the 
intestate has a well founded belief that the disposition which the 
State proposes is just and may save trouble, and possibly embar- 
rassment and failure; and experience shows that in point of fact 
this is true in most cases, where attention has been called to the 
matter at all. 

In the case of testacy it would seem at first that a theory actu- 
ally prevails that the testator, in disposing of property owned by 
him absolutely, is disposing of his own, as much as when he gives 
or sells to take effect in his lifetime. But looking below the 
surface, this may after all be considered as merely concealing a 
distinction between ownership and title. The idea of testate dis- 
position, when closely examined, appears to be no more than this, 
that, whatever may be true of ownership in the sense of holding 
and enjoying, a person’s ¢zt/e may run on after the death of the 
person having it, wherever the grant or devise is to him and his 
heirs. Title accordingly means authority to dispose of ; in that 
sense, obviously title may be severed from ownership, and indeed 
have no connection with it. 

It may be objected that this is using the word title in a sense 
out of the ordinary, and making it do duty for an idea foreign to 
it. But that is not true, as appears from the legal phrase “ right 
and title to convey”; at any rate, the word is easily capable of the 
meaning given to it; and when understood accordingly, it is con- 
sistent with the fact that ownership, in the sense of having and 
controlling in the name of ownership, comes to an end with the 





1 “ Occupancy,” says Blackstone, II. 257, “is the taking possession of those things 
which before belonged to nobody. This... is the true ground... of all property. 
... But when once it was agreed that everything capable of ownership should have 
an owner, natural reason suggested that he who could first declare his intention of 
appropriating anything to his own use, and . .. actually took it into possession, should 
thereby gain the absolute property of it; ... quod nullius est, id ratione naturali 
occupanti conceditur.” 

Speaking of estates pur autre vie, Fry, J. says that wnen such an estate “is given to 
a man, or to him and his heirs, the most he can take is an estate for his own life, and 
any one who comes in after him takes, not through him, but as occupant of the estate. 
Originally, any one who pleased was allowed to scramble for the occupancy after the 
death of the first taker, but this was found to be so inconvenient that he was allowed 
to appoint by will a special occupant. But still every one who came in after the first 
taker came in as an occupant, and not as deriving title through him.” In re Barber, 
18 Ch. D. 624, 627. 

This fairly represents the state of things which the laws in general concerning post 
mortem disposition of property are intended to prevent. 
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owner’s death, even though he holds “to himself and his heirs 
forever.” 

That fact should be emphasized; one’s ownership or having 
necessarily comes to an end with death. What would then hap- 
pen but for a power of disposition resting somewhere, where it 
could and ordinarily would be exercised so as to preserve and help 
on the social instinct which seeks to draw men together’ in the 
State, — that has already been suggested. The property would 
become vacant, and, according to its value, a thing to be scrambled 
for. Society, the very purpose and product of the social instinct, 
would be pulled apart upon the death of the first man having 
property enough to excite a scramble. To prevent such a catas- 
trophe the absolute owner has “title” or authority to make a will, 
as the one most likely to act in accord with the social instinct; 
and in event of his failure to act, the State exercises the authority. 

Thus disposition by testacy and disposition by intestacy stand 
upon the same footing, and are expressions of the same deep pur- 
pose, to wit, the prevention of a vacancy and the failure of what is 
the very foundation of society and order, the social instinct. They 
do not express any theory of State or individual ownership of 
property forever. The individual in the case of testacy, the State 
in the case of intestacy, is an intermediary. 

If still the question is raised, from what source emanates the 
authority which confers ownership upon devisee, legatee, or dis- 
tributee, the answer is, the social instinct! The power of disposi- 
tion is conferred upon the owner or upon the State; it does not 
emanate from either. Nor does it emanate from the social instinct 
as fictitious owner of the property; the power is the expression of 
the social instinct as a social and political necessity. Ownership 
is not a necessary condition to conferring ownership.? To main- 
tain the social order, power or authority, without being synony- 
mous with robbery or injustice, may act and confer ownership. 
So it does act, it is conceived, in the matter of post-mortem dis- 
posal of property. 

It does not make against this theory that in early times, among 





1 There lies the very source of law; law is only the drawing and keeping men 
together in society, — the fulfilling of the social instinct. 

2 That was a “marvellous thing” in the fifteenth century, when it was first seen 
that a mere direction to an executor to sell lands, which belonged by descent to the 
heir, could when acted upon by sale confer ownership. It was drawing “fire from a 
flint when there was no fire in the flint.” Year Book, 9 Hen. VI. 24 b. But it is no 
marvel now. 
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our Germanic ancestors, property always fell to heirs after the 
tenant’s death; that is, that a property owner could not make a 
will having any force or effect in regard to the descent of the prop- 
erty. For, to put the case in the usual way, the property belonged 
to the family, as a sort of corporation; while the family continued, 
the community had nothing in the property. It is a different way 
of putting it, but it is probably true, also, to say that the property 
fell from father to child rather than, through a vacancy, to the man 
who could first lay his hands upon it. It was better that the late 
tenant’s kin should have it; and the only interest the community 
had in the matter was to see that the kin did have it. That inter- 
est on the part of the community was, however, the interest of 
self-preservation; not to regard it would be to invite anarchy to 
tear society to pieces. 

It is obvious that the same was true in feudal England, when the 
right to make wills, admitted and practised of goods and chattels, 
was cut off in respect of land.! Except as original source of right, 
with right of escheat on failure of heirs, the State was not deemed 
owner, resuming its own upon the death of the tenant, and then 
making a gift of the property to the next taker. It acted then as 
before, and as at the present time, as an intermediary, to see that 
the social fabric should not perish. The transfer made was a trans- 
fer by rightful authority or power, not the gift of an owner. 


Such appears to be the actual theory of the law. Still it is prob- 
ably true, as has already been observed, that in the earlier period 
of the races which later became English, wills were not in use. 
The appearance of wills in the Germanic codes (the Leges Bar- 
barorum) of a later time, was due to contact with Roman juris- 
prudence, and was borrowed from that source of civilization.2 In 
the earlier period A’s cattle, upon A’s death, regularly passed to 
A’s heirs, if he had any; A could not prevent it. This fact 
directly raises another sort of question which the theory above pre- 
sented naturally suggests, namely: Intestate disposition being the 
rule, how did disposition by will come about? Whence it came 





1 Wills of land were lawful and in constant use in England before the Norman 
conquest (1066). 

2 See Maine, Ancient Law, c. 6, p. 189; Abbott, p. 19. 

8 “ When the phenomena of primitive societies emerge into light, it seems impos- 
sible to dispute a proposition which the jurists of the seventeenth century considered 
doubtful, that intestate inheritance is a more ancient institution than testamentary suc 
cession.” Maine, Ancient Law, c. 6, p. 189; Abbott, p. 19. 
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has already been noticed ; it was the gift of Rome’s expiring civili- 
zation to Rome’s rude conquerors, awakened at last, by closer 
contact with that civilization, to a better life.’ But Low did the 
making of wills come to be allowed? Equality, at least among male 
children, and indeed among daughters in the absence of sons, was 
the inveterate principle of the Germans in their original abodes 
north and east of the then conquering eagles of Rome.? Wills 
necessarily implied inequality. 

The process by which wills came to be recognized appears to 
have been as follows.’ The earliest lawful wills of our Germanic 
ancestors were based, it seems, (1) upon failure of kindred near 
enough, that is, within the family, to take by the regular method, 
intestacy; or they were (2) gifts of property to which such kin- 
dred had no direct claim. To find the evidence for the first of 
these cases would take us too far afield into early Germanic usage; 
for evidence of the second, it is not necessary to go back to the 
earlier home of the English people. It is still true, many centu- 
ries after the migration, in Norman England. Lands acquired by 
inheritance as family domain were considered more or less like 
entailed property, that is, property in which the “heir” had a 
legal interest in the lifetime of the tenant, so that the heir’s con- 
sent was necessary to any transfer even zuter vivos.! 

The words of inheritance in our modern deeds, “to A and his 
heirs,’ > were, in their Latin form, ‘et suis hzredibus,” first 
brought into use in England in the twelfth or late in the eleventh 
century, following upon the establishment, effected towards the 
close of the eleventh century, of the (English) feudal tenures, in the 
case of feoffments or gifts of fiefs or feuds by lord to tenant. At 





1 As to the wills in the Germanic codes, “ they are almost certainly Roman. The 
most penetrating German criticism has recently been directed to these Leges Barbaro- 
rum, the great object of investigation being to detach those portions of each system which 
formed the customs of the tribe in its original home from the adventitious ingredients 
which were borrowed from the laws of the Romans. In the course of this process one 
result has invariably disclosed itself, that the ancient nucleus of the code contains no 
trace of a will. Whatever testamentary law exists has been taken from Roman juris- 
prudence.” Maine, ut supra. 

2 Preserved in Kent in gavelkind, well called the common law of Kent. 

8 See Sir H. S. Maine, in the sixth chapter of his Ancient Law; also, Abbott’s 
Cases, pp. 19 ef seg., where Maine is quoted at length. 

4 It is possible, though but barely possible, that there still survived a notion of the 
family as a corporation. 

5 The author is now using a note of his own to the fifth American edition by him 
of Jarman on Wills, II. 332. 
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the same time, it may be noticed, in immediate connection with 
these words of inheritance, reciprocal words declaring that the fief 
or feud was to be held of the feoffor “and his heirs” were intro- 
duced into the (oral or written) conveyence. The feoffment con- 
templated a relation forever between the donor and descendants 
and the donee and descendants. 

In the times referred to, the “ heir,” as we have said, deemed 
himself in some sort included in the original gift of the lord, either 
as quasi tenant in tail, or as having some other interest of which 
he ought not to be deprived without his consent. In other words, 
the heir considered that he took, in modern phrase, by purchase. 
But the case was different in regard to lands which the ancestor 
had himself added to his estates by acquisition of his own.! With 
property so acquired the right of will-making, in regard to land, 
practically begins. 

Testamentary disposition of personalty was everywhere much 
earlier, though not in western Europe, without important limita- 
tions. In the latter part of the thirteenth century Glanvill tells 
us that a man’s goods were to be divided into three equal parts, 
one for his heir, another for his widow, the third to be at his own 
disposal. If he died without a wife, he might dispose of one half, 





1 In the Custumal, known as the Laws of Henry the First,a book of the first half 
of the twelfth century, it is said that one who has bookland (land of inheritance con- 
veyed by writing) from his “ parentes” should not convey it away from his family. 
Henry I. c. 70, § 21; Placita Anglo-Normannica, Introd., 44, 45, note. In the reign of 
the same king (1100-1135) a son confirms, or rather makes anew, a gift of land made 
by his father to the Church, which had been adjudged good against the son. Placita 
Anglo-Norm., 128, 129. See also Hist. Mon. Abingdon, II. 136, anno 1104. About 
the year 1160 the Abbot of Abingdon sues a tenant named Pain “cum filio quem 
hzredem habuit” to recover fiefs forfeited, as alleged, by the father. Pain “et filius 
suus ” entered into a concord with the abbot, and so terminated the suit. These were 
cases of gifts to the donee and his heirs. 

Writing some twenty-five years later, Glanvill says that a man may make a will in 
his last sickness, “with the consent of his heir”; that he cannot “ without his heir’s 
consent” give any part of his inheritance to a younger son; and that he cannot disin- 
herit “his son and heir” even as to land which he (the father) has bought, though if 
he have no heir of his body he may do as he will with such land. But he may convey 
a reasonable part of purchased property without consent of his bodily heir. Lib. 7,c.1. 

This special relation of the heir to his father’s fief did not long survive the twelfth 
century, though traces of it appear in Bracton, who wrote in the reign of Henry the 
Third. See Lib. 2, c. 6, fol.17 b. The word “assigns,” —to the feoffee, his heirs and 
assigns, — which greatly helped alienation, was introduced into the feudal gift early 
in the thirteenth or late in the twelfth century. 

2 Glanvill, Lib. 7, c. 5. See Magna Charta of John (A. D. 1216), c. 26, of Henry 
III., 1216, c. 21, 1217, c. 22, 1224, c. 18; Bracton, 60 b; Fleta, Lib. 2, c. 57, § 10. So 
II 
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the other half going to his children if any; if he had no children, 
his wife, if he had a wife, was to have half; and if he died without 
wife or children, he might dispose of the whole. Subject to differ- 
ences of local custom, this continued to be true until the time of 
Charles the Se-ond.!_ By this time personalty might be disposed 
of by will freeiy in the greater part of England,? the claims of the 
widow having continued, however, after those of the children had 
disappeared? 

The rise of primogeniture under feudalism in the Middle Ages 
appears to have created the occasion and demand for testamentary 
disposition. Originally, that is, before the fall of the Roman Em- 
pire, children among the German races, as we have seen, took 
equally; primogeniture, which of course destroyed all equality, 
was athing of slow and gradual growth, beginning here and there 
with the feudal tie among the conquerors of Rome, and finally 
spreading over Europe; though not without admitting in various 
places some different custom, such as borough English, the con- 
verse of primogeniture, but equally fatal to the idea of equality 
among the children. And now, “as the feudal law of land practi- 
cally disinherited all the children in favor of one, the equal distri- 
bution even of those sorts of property which [still] might have 
been equally divided ceased to be viewed as a duty.”* And the 
way to carry out the owner’s wishes, as a practical matter of 
method, was pointed out by Roman jurisprudence and usage. 
The clergy produced the Roman will, and used it as a model for 
the purpose in hand. The will has accordingly been called “an 
accidental fruit of feudalism.” ® 

It should be added that primogeniture did not come into full 
operation in England until after the Norman conquest. On the 





some fifteen years before Glanvill, in the Constitutions of Cashel, c. 6 (A. D. 1172), 
introducing English law into Ireland; but saying “children” where Glanvill says 
“heir.” Giraldus Cambrensis, Conquest of Ireland, Lib. 1, c. xxxiv. Magna Charta, 
Bracton and Fleta, u¢ supra, and Regiam Maj., Lib. 2, c.37, also say “children” in- 
stead of “heir.” This casts a doubt upon the text of Glanvill ; is it likely that primo- 
geniture made such a great advance as that indicated by Glanvill, within a few years, 
and then, within another short time, fell back to its old position? 

1 See Blackstone, II. 491. 

2 The older usage of the common law, in favor of the widow and children, prevailed 
longer in Wales, in the province of York, and in London. Ibid. 

8 Maine, Ancient Law, c. 7, p. 217; Abbott, p. 26. 

4 Maine, c. 7, p. 217. 

5 Ibid. On the various stages of the English will, see Pollock and Maitland’s His- 
tory of the English Law, II. 312-353. That subject is beyond the present purpose. 
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Continent, however, it had gained full sway much earlier; hence 
we must turn to the Continent, as we have done, to find the state- 
ment true that testamentary disposition was due to primogeniture.! 

Having now pointed out the origin of wills, a distinction should 
be noticed in the theory, or more properly in the very doctrine, of 
wills, between testamentary or intestate disposition of personalty 
and testamentary disposition of realty. The distinction is between 
taking under representation and taking under conveyance. An 
executor represents the testator; a legal or fictitious as distin- 
guished from natural or true personality being assumed to exist in 
the executor and to continue until the duties committed to him 
have been performed. The legatee takes accordingly from a rep- 
resentative, or by “succession,” to use a term of the Roman law. 
And the same is true of distributees in intestacy; they take from 
the administrator as representative. 

In the case of realty, however, the devisee takes, by common 
law doctrine, as by a conveyance from the testator, though the 
“conveyance” takes effect, of course, only from the death of the 
testator, on the probate of the will. This operation of wills of 
realty will come out more clearly in the next chapter, where the 
testator will be seen in early times conveying his lands te another 
to uses such as he (the testator) may then or afterwards designate 
by will. But the full significance of this distinction will only 
appear in a later chapter; for the present it is enough to say that, 
at common law, devises are, in certain respects, governed by rules 
akin to those relating to conveyances zuter vivos.* 


Melville M. Bigelow. 





1 Wills still appear to have a close connection in England with the position of the 
eldest son. It is stated that wills are frequently used there to aid or imitate that 
preference for the eldest son and his line which is a general feature in marriage settle- 
ments of land. Maine, wt supra. For the process and stages by which primogeniture 
came about, the reader is referred to the passages in the chapter in Maine’s Ancient 
Law, above cited, and to the extracts from the same in Abbott’s Cases, pp. 26-28. 

2 All this is consistent with the theory of wills above presented as the “true” one; 
for breaking through mere form and looking at the substance of things, as one may 
here do, it is still true that in the case of testacy the testator, in the case of intestacy 
the State, is but an intermediary acting for the common weal. The text at this point 
only shows how the mediation operates. There is nothing in the way the mediation 
works to affect the theory. 
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CONSTITUTIONALITY OF THE SHERMAN 
ANTI-TRUST ACT OF 1890, 


AS INTERPRETED BY THE UNITED STATES SUPREME 
COURT IN THE CASE OF THE TRANS-MISSOURI 
TRAFFIC ASSOCIATION. 


HE decision of the Supreme Court of the United States in 

the case of the Trans-Missouri Traffic Association for the 
first time authoritatively declares the intended scope of the pro- 
visions of the so called Anti-Trust Act of 1890. In view of such 
interpretation of the statute, it is now the legal presumption that 
it was the intention of Congress to prohibit and render criminal 
every contract in restraint of trade or commerce among the several 
States or with foreign nations. It matters not how reasonable such 
a contract may be, how necessary for the protection of the prop- 
erty rights of the contracting parties, how beneficial to the com- 
munity at large, —all alike are prohibited. As to almost all trading 
and commercial intercourse among the States, and as to every con- 
tract for the export or import of merchandise, the people by this 
statute may be arbitrarily and unreasonably deprived of liberty to 
trade and freedom of contract in the pursuit of their ordinary 
avocations by what were heretofore entirely legitimate business 
methods. Nearly every commercial contract to some extent re- 
strains and limits trading on the part of the contracting parties. 
The avowed object of the statute was to prevent only unlawful 
restraints of trade, but it creates the greatest restraint ever put 
upon an enlightened people in depriving them of freedom of trade 
and liberty to contract for the proper, necessary, and essential pro- 
tection of their own interests. Americans living under a republi- 
can form of constitutional government, with supposed inalienable 
rights and the broadest privileges of individual liberty, are placed 
by the Trust Act under the ban of illegality and made criminals 
for doing that which is lawful within their own States and any- 
where else in the civilized communities of the world. It is, there- 
fore, not surprising that the realization of the intended scope and 
legal effect of this statute should have caused dismay in the com- 
mercial world, and have created profound misgiving as to the 
future. 
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In the dissenting opinion, Mr. Justice White has shown that the 
Trust Act so interpreted is not only arbitrary and unreasonable, 
but is “violative of the elementary principles of justice.” It is 
only two years since the Chief Justice of the United States said,! 
in considering this very act, that “ acknowledged evils, however 
grave and urgent they may appear to be, had better be borne, than 
the risk be run, in the effort to suppress them, of more serious 
consequences by resort to expedients of even doubtful constitu- 
tionality.” In Allgeyer v. Louisiana,? Mr. Justice Peckham had 
lately said, speaking of a State statute restraining insurance con- 
tracts, “‘Such a statute as this in question is not due process of 
law, because it prohibits an act which under the Federal Constitu- 
tion the defendants had a right to perform.” The inquiry is there- 
fore suggested whether legislation of Congress which arbitrarily 
and unreasonably deprives persons of liberty to trade and freedom 
of contract is not in violation of fundamental individual rights and 
liberties guaranteed by the fifth amendment of the Constitution of 
the United States, and whether the so called Trust Act of 1890, as 
now interpreted, is not unconstitutional and void. 

No question could be. more momentous than this exercise of 
federal power, in view of its tendency towards centralization and 
socialism, and of the vast interests which seem to be threatened. 
The importance of the subject demands the fullest investigation 
and the broadest discussion of every point or aspect that can be 
presented. Sucha question is the concern of every citizen. Signs 
are not wanting that further encroachments upon individual liberty 
will be attempted. From arbitrary and socialistic measures in any 
State there is escape into some other and more conservative or 
enlightened State, but from such federal legislation there is no 
refuge except expatriation. A policy so inimical to progress and 
commerce may drive capital into Canada, whose railroads already 
compete ruinously with our own. 

The business interests of the country and all concerned in com- 
mercial enterprises and investments must realize that, if the prin- 
ciple of this act be extended, there will be no protection except 
what may be found in the discretion or moderation — if not the 
whim or caprice — of the ever changing legislative majority. That 
should be an intolerable condition in a society professing to exist 





1 United States v. E. C. Knight Co., 156 U. S. 1, 13. 
2 Decided March 1, 1897; 17 Sup. Ct. Rep. 427, 432; 165 U. S. 578, 591. 
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under a fixed and enduring constitutional government. This ap- 
prehension as to the danger of despotic and prejudicial legislation 
by Congress is not groundless. As so well stated in a famous case 
by Judge Earl of the New York Court of Appeals: 1 — 


“Such legislation may invade one class of rights to-day and another to- 
morrow, and if it can be sanctioned under the Constitution, while far 
removed in time we will not be far away in practical statesmanship 
from those ages when governmental prefects supervised the building of 
houses, the rearing of cattle, the sowing of seed, and the reaping of grain, 
and governmental ordinances regulated the movements and labor of ar- 
tisans, the rate of wages, the price of food, the diet and clothing of the 
people, and a large range of other affairs long since in all civilized lands 
regarded as outside of governmental functions. Such governmental 
interferences disturb the normal adjustments of the social fabric, and 
usually derange the delicate and complicated machinery of industry, and 
cause a score of ills while attempting the removal of one.” 


What is the extent of the power of Congress to regulate com- 
merce? Are there no limitations? May not there be such a per- 
version of the power as to require the nullification of the attempted 
legislation? Surely, this power to regulate cannot involve the 
power to destroy. The theory of our government is opposed to 
the deposit anywhere of unlimited power, unrestrained by the es- 
tablished principles of private rights. No legislative powers in 
Congress or in the State legislatures are absolute and despotic. 
Arbitrary and unreasonable federal laws depriving individuals or 
corporations of their property rights or of freedom of contract 
conflict with the fifth amendment of the United States Constitu- 
tion, just as similar arbitrary and unreasonable State laws are 
nullified by the fourteenth amendment. 

The question argued and decided in the Trans-Missouri case 
was as to the legal import of the words used in the statute. The 
Supreme Court decided that the language was plain and unlimited, 
and seems to have declined the task of making by judicial construc- 
tion a law which Congress did not enact. Its province was to inter- 
pret general language of the broadest scope, and the majority felt 
that they could not justify reading into the act a limitation which 
Congress had declined or omitted to insert. But the court did not 
consider or decide any question as to the constitutional power of 
the legislative body to pass so despotic and arbitrary a measure. 





1 Matter of Jacobs, 98 N. Y. 98, 114. 
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The first ten amendments of the Constitution of the United 
States were framed to declare the bill of rights of the people of the 
United States, and were designed as restraints upon the national 
government.! These amendments originated in the fear of the 
people that powers not intended to be granted would be claimed by 
the national government, and that there might be an arbitrary and 
unreasonable exercise of the authority which had been conferred.” 
The people instinctively dreaded any form of undefined power over 
their liberties and property.* The fifth amendment then adopted 
applies solely to Congress, and provides that “ No person shall be 
... deprived of life, liberty, or property without due process of 
law.” This provision asserts one of the essential immunities of the 
individual against the legislative, executive, and judicial acts of the 
general government. It declares a right which “is a large ingre- 
dient in the civil liberty of the citizen.”* When almost eighty 
years later the fourteenth amendment was framed to restrain the 
States, the same language was used, and under it have proceeded 
the decisions which have declared void all unreasonable and arbi- 
trary State legislation violating the requirement of due process of 
law. In the Sinking Fund Cases, Chief Justice Waite said that 
“the United States equally with the States are prohibited from de- 
priving persons or corporations of property without due process of 
law.” ® 

It is true that the protection of the fifth amendment has rarely 
been invoked or discussed during our national existence of over a 
century, but the explanation lies in the fact that Congress seldom 
has legislated so as to come in conflict with or to invade individual 
rights. 

Such legislation by the States under the guise of the police or 
taxing power, however, is being constantly challenged, and at every 
term of the Supreme Court the docket is crowded with cases aris- 
ing under the fourteenth amendment. There is a great difference 
between the commercial power vested in Congress and the police 
power retained by the States.© The distinction between these 





1 Barron v. Baltimore, 7 Pet. 243, 247 ; Spies zv. Illinois, 123 U. S. 131, 166. 

2 Livingston v. Mayor, 8 Wend. 85, 100; McCulloch v. Maryland, 4 Wheat. 316, 
433; Curtis, Const. History, U. S. 159; Slaughter House Cases, 16 Wall. 36, 82. 

8 25 Am. Law Review, 880. 

4 Mr. Justice Bradley in Butchers’ Union Company v. Crescent City Company, III 
U. S. 746, 762. 
5 99 U. S. 700, 718. 
6 Railroad Company v. Fuller, 17 Wall. 560, 568. 











84 HARVARD LAW REVIEW. 


powers may be perplexing and difficult to explain, but the courts 
constantly recognize and observe it. 

This historic term, “ due process of law,” or its equivalent, “the 
law of the land,” under which our race for centuries has been 
shielded from oppression, and which embodies the foremost of our 
liberties — regarded even in England as a constitutional right — is 
not to be narrowed or dwarfed into mere protection against physical 
restraint of the person or deprivation of the possession of lands or 
chattels; it embraces every right to individual liberty, to use one’s 
faculties in all lawful ways, to live and work where one will, to 
pursue any lawful trade or avocation, and to contract in all lawful 
ways.! In the language of Mr. Justice Brewer, “Among the in- 
alienable rights of the citizen is that of the liberty of contract.” ? 
As the Court of Appeals of New York has said: “It is not neces- 
sary, at this day, to enter into any argument to prove that the 
clause in the bill of rights that no person shall ‘ be deprived of life, 
liberty, or property without due process of law,’ is to have a large 
and liberal interpretation, and that the fundamental principle of free 
government, expressed in these words, protects not only life, liberty, 
and property, in a strict and technical sense, against unlawful in- 
vasion by the government, in the exertion of governmental power 
in any of its departments, but also protects every essential incident 
to the enjoyment of those rights.”* The liberty to adopt and fol- 
low a lawful industrial or commercial pursuit is certainly “ infringed 
upon, limited, perhaps weakened or destroyed, by such legislation” 
as the Trust Act, which renders it criminal. for individuals or cor- 





1In referring to the liberty mentioned in the fourteenth amendment, Mr. Justice 
Peckham said, in Allgeyer v. Louisiana, supra, that “ the term is deemed to embrace the 
right of the citizen... to pursue any livelihood or avocation ; and for that purpose 
to enter into all contracts which may be proper, necessary, and essential to his carry- 
ing out to a successful conclusion the purposes above mentioned.” 

Judge Charles Swayne (/z ve William Grice, U. S. Circuit Court, District of Texas, 
February 22, 1897), in holding the Anti-Trust Law of Texas to be void under the 
fourteenth amendment, said: “It is not necessary to argue that the constitutional 
privileges which protect the citizen in his life, liberty, or property entitle him... 
to do anything and enter into all contracts usual and necessary in the ordinary avoca- 
tions of production, manufacture, and trade. Neither the State nor the national legis- 
lature possesses any right to limit these natural privileges of contracting or conducting 
business. Any law which undertakes to abolish these rights, the exercise of which 
does not involve infringements upon the rights of others, or to limit the exercise thereof 
beyond what is necessary to provide for the public welfare and general security, cannot 
be included in the police power of the government.” 

2 Frisbie v. United States, 157 U. S. 160, 165. 

3 People v. King, 110 N. Y. 418, 423. 
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porations to pursue legitimate business methods, or to make reason- 
able contracts for the protection of their property rights. If sucha 
regulation of trade had been decreed by the Crown of England be- 
fore the Revolution, would it not have been declared void because 
infringing the indivdual rights of the subject? In 1711, the Chief 
Justice of England (Parker, C. J., subsequently Lord Macclesfield) 
referred in the case of Mitchel v. Reynolds! to the provision of 
Magna Charta, Nudlus liber homo, ete., dissetsetur de libero tene- 
mento vel libertatibus, vel liberis consuetudinibus suts, etc., and said, 
“These words have been always taken to extend to freedom of 
trade.” 

In New York, the principles of constitutional law, which guar- 
antee freedom of contract, have been repeatedly recognized and 
enforced, and the true doctrine declared in opinions that leave little 
to be added. The Jacobs case? in 1885, argued by Mr. Evarts, re- 
sulted in a decision declaring void the act prohibiting the manu- 
facture of cigars, etc. in tenement houses, on the ground that it 
deprived the people of rights of property without due process of law. 
The opinion of Judge Earl in this case is commonly regarded as the 
strongest presentation of the subject to be found in the reports. It 
was followed during the same year by the Marx case,’ in which the 
oleomargarine law of 1884 was held unconstitutional, the opinion 
being delivered by Judge Rapallo, who pointed out the folly of 
permitting such precedents, and said that “ measures of this kind 
are dangerous even to their promoters.” Three years later, in 
the Gillson case,* Mr. Justice Peckham delivered the unanimous 
opinion of our Court of Appeals, holding unconstitutional a statute 
prohibiting what are known as “ gift sales,” and said : — 

“It seems to me that to uphold the act in question upon the assump- 
tion that it tends to prevent people from buying more food than they may 
want, and hence tends to prevent wastefulness or lack of proper thrift 
among the poorer classes, is a radically vicious and erroneous assump- 
tion, and is to take a long step backwards, and to favor that class of 
paternal legislation which, when carried to this extent, interferes with 
the proper liberty of the citzen and violates the constitutional provision 
referred to. Equally unfounded, and for practically the same reasons, 
is the assumption that the law is valid as a law regulating trade and for 
the prevention of fraud and deception. It has no tendency to prevent 
either, and its regulation of trade is a mere arbitrary, unreasonable, and 





1 1 P. Williams, 181. 8 People v. Marx, 99 N. Y. 377, 387. 
2 98 N. Y. 98, 102. * People v. Gillson, 109 N. Y. 389, 405. 
12 
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illegal interference with the liberty of the citizen in his pursuit of a livelihood 
by engaging in a perfectly valid business, conducted in a perfectly proper 
manner.” 

In Pennsylvania, Massachusetts, Ohio, Illinois, Michigan, Mis- 
souri, West Virginia, and other States, similar decisions are to be 
found, and a few examples may be mentioned. A statute was en- 
acted in Pennsylvania forbidding manufacturers from paying wages 
in orders, and it was held to be unconstitutional and void as being 
an attempt “ by the legislature to do what, in this country, cannot 
be done; that is, prevent persons who are suz juris from making 
their own contracts.”! In Massachusetts, an act forbidding the 
employer from imposing fines upon employees, and withholding 
wages because of defects in their work, was held unconstitutional 
as in violation of fundamental rights.2. The United States Circuit 
Court in Ohio lately declared unconstitutional a statute forbidding 
railroad companies from contracting with employees in respect 
of personal injuries ; ® and in the Ohio Supreme Court last Decem- 
ber an act relating to mechanics’ liens was held to be void on the 
ground that it interfered with the constitutional right of contract.‘ 
In Illinois, several statutes have been set aside upon similar 
grounds, as may be seen by reference to the cases nullifying the 
“truck store” act, the “ coal-weighing” act, and other legislation.® 
The Michigan courts are equally emphatic in declaring that the 
right to freedom of contract must be preserved; that this right to 
contract is included in the right to liberty, and that it is likewise a 
right of property.® Several interesting cases will be found in 
Missouri holding statutes unconstitutional because attempting to 
deprive the people of liberty to contract.’ In one of the decisions, 
the court said, that the law could not be sustained “ unless indeed 
the doing of such act guaranteed by the organic law the exercise 
of aright of which the legislature is forbidden to deprive him can, 
by that body, be conclusively pronounced criminal.” *® The court 





1 Godcharles v. Wigeman, 113 Pa. St. 431; see also Waters v. Wolf, 162 Pa. 
St. 153. 

2 Commonwealth wv. Perry, 155 Mass. 117. 

8 Shaver v. Penna. Co., 71 Fed. Rep. 931, 936. 

* Palmer v. Tingle, 45 N. E. Rep. 313. 

5 Frorer v. People, 141 Ill. 171 ; Ramsey v. People, 142 Ill. 380; Harding v. People, 
160 Ill. 459. 

® Kuhn v. Common Council of Detroit, 70 Mich. 534; Spry Lumber Co. z. Trust 
Co., 77 Mich. 199. 
7 State v. Loomis, 115 Mo. 307, 312. 
8 State v. Julow, 129 Mo. 163, 175. 










































Py TERETE ES: popes 





aot eee 

















CONSTITUTIONALITY OF THE ANTI-TRUST ACT. 87 


then added: ‘‘ We deny the power of the legislature to do this; to 
brand as an offence that which the Constitution designates and 
declares to be a right, and therefore an innocent act, and conse- 
quently we hold that the statute which professes to exert such a 
power is nothing more nor less than a ‘legislative judgment,’ 
and an attempt to deprive all who are included within its terms 
of a constitutional right without due process of law.” In Colo- 
rado, the Supreme Court furnished to the legislature an opin- 
ion on the validity of proposed legislation, in which among other 
things it was said, “ The bill submitted also violates the right 
of parties to make their own contracts, a right guaranteed and 
protected by the fourteenth amendment to the Constitution of 
the United States.”! Similar principles will be found announced 
elsewhere; and indeed illustrations and reference might be indefi- 
nitely multiplied, all tending to establish that such a State statute 
as the Trust Act of 1890 would be held unconstitutional as con- 
flicting with the fourteenth amendment.? If such a law would be 
unconstitutional because arbitrary and unreasonable, when passed 
by a State legislature with reference to its internal trade, it must 
follow that similar legislation on the part of Congress with refer- 
ence to interstate commerce is equally void, and for substantially 
the same reasons. 

Prior to the passage of the so called Trust Act in 1890, the 
doctrine of the old common law in relation to the invalidity of 
contracts in restraint of trade had been considerably modified. 
The Supreme Court had, in 1889, declared that the rule originated 
under a condition of things and in a state of society different from 
those which now exist, and had declared that the question always 
was whether, under the particular circumstances of the case and 
the nature of the particular contract involved in it, the agreement 
was or was not unreasonable. The doctrine that a contract in 
restraint of trade is void as against supposed public welfare or 
public policy was founded upon two grounds. One was the injury 
to the public by being deprived of the restricted party’s industry ; 
the other was the injury to the party himself by being precluded 
from pursuing his occupation, and thus being prevented from 
supporting himself and his family. But if neither of these evils 
ensued, and if the contract was founded on a valid consideration 





1 39 Pac. Rep. 328. 
2 E. g. State v. Goodwill, 33 W. Va. 179. 181; Ex ’parte Kuback, 85 Cal. 274; 
Low wv. Rees Printing Co., 41 Neb. 127, 136. 
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and afforded a reasonable ground of benefit to the other party, it 
was free from legal objection, and was always enforced. This was 
the law as declared by the Supreme Court in two leading cases.! 
We should not fail to observe the difference between a rule or 
policy of the courts refusing help to enforce contracts in unreason- 
able and unnecessary restraint of trade, or to grant damages for 
their breach, thus leaving the parties to make and terminate the 
agreement at will, and a law which ordains that such agreements, 
even when reasonable and just and not injurious to the public, 
shall constitute criminal.offences. This difference is as broad as 
a gulf. 

The books furnish many illustrations of contracts between indi- 
viduals in restraint of trade which involve no public interest what- 
ever, and which have been adjudged uniformly in England and in 
-almost every State to be lawful because reasonable and necessary 
and in no sense injurious to the public welfare. Yet now, by the 
Trust Act, such agreements are made crimes, punishable by im- 
prisonment and fine, if their subject matter involve commerce 
between the States, or with foreign nations. It has been suggested 
that the power of Congress and the operations of the Trust Act 
may be limited to the regulation of the transportation of articles 
between the States, and that there is little else for this act to take 
effect upon. But is this not an erroneous view? Chief Justice 
Fuller seems to have decided the contrary. To quote from his 
opinion in the Knight case: ? “ Contracts to buy, sell, or exchange 
goods to be transported among the several States, the transporta- 
tion and its instrumentalities, and articles bought, sold, or ex- 
changed for the purposes of such transit among the States, or put 
in the way of transit, may be regulated, but this is because they 
form part of interstate trade or commerce.” : 

The extreme danger of ,intermeddling with trade and industrial 
pursuits has been frequently emphasized by judges, statesmen, and 
writers upon political economy. The forms of commercial inter- 
course and business methods are perpetually varying. Undue 
innovations interfering with the natural course of trade may be 
destructive and may paralyze business, while professing to free it 
from restraints. Sir William Erle, is his essay on the Law Relat- 
ing to Trade Unions, speaking of the right to contract freely and 





1 Gibbs v. Baltimore Gas Co., 130 U.S. 396, 406; Oregon Steam Nav. Co. v. 
Winsor, 20 Wall. 64, 68. 
2 United States v. E. C. Knight Co., 156 U. S. 1, 13. 
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of efforts to regulate restraints of trade, forcibly said:1 “ An 
attempt to adjust them by statute may succeed, if the authors and 
interpreters of the statute understand the principles of the common 
law, and in some degree incorporate them. Without that process, 
the interpretation of the words of a statute merely by a dictionary 
leads often to unsatisfactory results. Even if the statute is well 
drawn, society soon progresses beyond it, and the need of the 
principles of the common law is constantly renewed.” 2 

The governmental power of regulation has been limited and 
restricted in analogous cases. Twenty years ago, during the 
Granger movement, the Elevator case in the Supreme Court 
(Munn vz. Illinois® ) caused as great a sensation and created as 
much alarm as the present decision. The court decided that a 
State legislature could control the use of the property and regulate 
the charges of corporations or individuals engaged in any business 
“clothed with a public interest,” as the phrase put it. Many then 
believed that the rule announced was subversive of the rights of 
private property. Well founded fears arose that the decision would 
be followed by legislation ruinous to many enterprises, destructive 
of all security of investment, and confiscatory in its effects. Such 
legislation came, and vast damage resulted. It was aimed prin- 
cipally at railroads, which represent property interests exceeding 
those of any other branch of business, and at various other cor- 
porate enterprises. Finally, the intermeddling regulations became 
so irksome and destructive, and the rates imposed so arbitrary and 
unreasonable, that the Munn case had to be modified and limited, 
and the doctrine recognized and enforced that the power in the 
State legislatures to regulate any such business and to limit charges 
was not unlimited or without effective restraint. The court de- 
clared through Chief Justice Waite, in the so called Railroad 
Commission Cases, that “ this power to regulate is not a power 
to destroy, and limitation is not the equivalent of confiscation.” * 
Then, in the Minnesota Railroad Commission Cases, the Supreme 
Court set aside the State law because authorizing the imposition 
of unreasonably low rates, on the ground that such legislation de- 





1 Vide pp. 12, 47. 

2 Lord Esher, Master of the Rolls, said (23 Q. B. D. 606) that this essay of Sir 
William Erle was “ more full of careful and accurate law than is to be found in many 
judgments,” and Mr. Justice Harlan quoted from it with approval in his dissenting 
opinion in the Knight case, 156 U. S., at p. 24. 

8 o4 U. S. 113. 

* Railroad Commission Cases, 116 U. S. 307, 331. 
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prived the railroad companies of property rights without due process 
of law.1. The power of regulation, which, according to the doctrine 
of Munn v. Illinois, existed in the State legislatures, had to be 
restricted by the Supreme Court within just and reasonable limits, 
and the courts held to have the ultimate power of review. So, in 
the present case, the power of Congress to regulate commerce 
must be subject to judicial review, and should be limited to reason- 
able regulations. At the present term of the Supreme Court, Mr. 
Justice Harlan, in the Covington Turnpike case,? delivering the 
unanimous opinion of the court, reiterated the doctrine, and de- 
clared upon the authority of previous decisions that “ there is a 
remedy in the courts for relief against legislation establishing a 
tariff of rates which is so unreasonable as to practically destroy 
the value of the property of companies engaged in the carrying 
business, and that especially may the courts of the United States 
treat such a question as a judicial one, and hold such acts of 
legislation to be in conflict with the Constitution of the United 
States, as depriving the companies of their property without due 
process of law, and as depriving them of the equal protection of 
the Jaws.” 

Another illustration of limits upon governmental powers will be 
found in the classification cases. It has been repeatedly decided 
that the States have power to classify property and business for 
purposes of legislative regulation or taxation, but the Supreme 
Court has declared that such classification cannot be arbitrary, and 
must always rest upon some differences which bear a reasonable 
and just relation to the matter in respect of which the classifica- 
tion is proposed, and can never be made unreasonably and without 
any such basis. To use language quoted by Mr. Justice Brewer 
in a late case: “ Such classification for such a purpose would be 
arbitrary and a piece of legislative despotism, and therefore not 
the law of the land.” 

It may be conceded that, under the doctrine of Munn z. Illinois, 
the legislative power of control, regulation, or restraint over rail- 
road and other quasi-public corporations or monopolies is much 
broader than in respect of individuals and private trading corpora- 
tions; but, with all deference, no such consideration can uphold the 





1 Chicago, &c. Railway Co. v. Minnesota, 134 U. S. 418; see also Reagan w. 
Farmers’ Loan & Trust Co., 154 U. S. 362. 

2 Covington & L, Turnpike Road Co. v. Sandford, 164 U. S. 578, 592. 
8 Gulf, Colorado, & Santa Fé Ry. wv. Ellis, 165 U. S. 150, 156. 
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Trust Act. The test of constitutionality is not what may be legiti- 
mate as to the particular individuals or corporations before the 
court, hut what may be done within the scope and intention of the 
statute, or be asserted under its authority. If unconstitutional as 
to one, the lowliest or the richest, it is unconstitutional as to all. 
We must judge the law by what it purports to ordain as to individ- 
uals engaged in private business pursuits. That is the test of its 
constitutionality. Can individuals be deprived of liberty of con- 
tract in this arbitrary manner? Can they be prevented from en- 
tering into reasonable contracts “ which may be proper, necessary, 
and essential” to carrying on a legitimate business, or made crim- 
inals for doing what is not injurious to the public, and what has 
been declared for two centuries here and in England to be lawful 
and proper? Are they to be prevented from making reasonable 
contracts in limited and partial restraint of trade? The Trust Act 
is entire and indivisible; it says “‘ every contract.” It cannot be 
constitutional as to railroads and void as to others coming within 
the legal import of the unlimited term “ every contract” as inter- 
preted by the court. Indeed, it would be a strange result if this 
statute, believed by most people at the time of its passage not to 
apply to railroad corporations, should by legal construction be 
declared to be valid only as to railroads. The Trust Act, if uncon- 
stitutional as to the contracts of individuals and private trading 
corporations, is wholly void and must be set aside. It is too broad. 
This point arose in the Trade-Mark Cases,? and it was held that 
the statute there in question was wholly unconstitutional, because 
too comprehensive in its scope. 

It was then urged that, as Congress had power to regulate trade- 
marks used in commerce with foreign nations and among the several 
States, the trade-mark statutes might be held valid in that class of 
cases, if no further; but Mr. Justice Miller in delivering the de- 
cision of the Supreme Court held the acts wholly void, and said 
that, “ while it may be true that when one part of a statute is valid 
and constitutional, and another part is unconstitutional and void, 
the court may enforce the valid part where they are distinctly 
separable so that each can stand alone, it is not within the judicial 
province to give the words used by Congress a narrower meaning 
than they are manifestly intended to bear in order that crimes may 





1 Stuart v. Palmer, 74 N. Y. 183, 188; Montana Co. v. St. Louis Mining Co., 152 
U. S. 160, 170. 
2 100 U. S. 82, 98. 
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be punished which are not described in language that brings them 
within the constitutional power of that body.” 

The reasoning in the cases mentioned above certainly applies with 
great force and pertinency to the Trust Act of 1890. In legislat- 
ing under the police power, the States exercise governmental func- 
tions of the highest order, and of a class which the courts will not 
and ought not to interfere with except in the clearest cases of 
abuse. Much legislation that seems like intermeddling in private 
business is upheld because possibly justifiable under some idea of 
police regulation. But such legislation must have a legitimate end 
in view, and some fair relation to the health or morals of the com- 
munity. The power of Congress to regulate commerce, however, 
is not as broad or as far reaching as the police power of the 
States, and an act valid under the police power of the States 
might be unjustifiable, arbitrary, and void as a federal regulation 
of commerce. 

There can be no reasonable doubt that every governmental 
power in the States or in the federal government must be exer- 
cised in subordination and subject to the fundamental rights of 
the people. Arbitrary and unreasonable regulations cannot be 
tolerated. 

Whatever a State or Congress may enact as a sovereign gov- 
ernment in exercising any power, it must do in subordination to 
the inhibitions of the Federal Constitution, inhibitions which fur- 
nish —as Attorney General McKenna lately said in deciding as 
United States Circuit Judge the California Railroad Commission 
case —“‘a doctrine, rational, consistent, safe, giving to property 
and all interests in it protection against an arbitrary will, and not 
denying or dissipating the safeguards of the Constitution by re- 
fined and metaphysical distinctions.” 4 

The constitutional question as to the power of Congress is not 
mentioned in the opinion of Mr. Justice Peckham in the Trans- 
Missouri case, or in the dissenting opinion of Mr. Justice White. 
In view, however, of the vast importance and far reaching effect of 
this legislation as it now appears in the light of its construction by 
the court and interpreted as the prevailing opinion has been inter- 
preted in the dissent of Mr. Justice White and in the forum of public 
Opinion, it is to be hoped that a decision will be promptly obtained 
upon the vital proposition, whether, under the guise of regulating 





1 Southern Pac. Co. v. Board of Railroad Com’rs, 78 Fed. Rep. 236, 256. 
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commerce, Congress can unreasonably and arbitrarily restrain trade 
and commercial intercourse without violating the fifth amendment. 
The present decision may, at any rate, be explained and limited so 
as to remove the grave danger of misinterpretation and misappli- 
cation. 

Mr. Justice Brewer has well said: — 


“The first official action of this nation declared the foundation of 
government in these words: ‘We hold these truths to be self-evident, 
that all men are created equal, that they are endowed by their Creator 
with certain unalienable rights, that among these are life, liberty, and the 
pursuit of happiness.’ While such declaration of principles may not have 
the force of organic law, or be made the basis of judicial decision as to 
the limits of right and duty, and while in all cases reference must be had 
to the organic law of the nation for such limits, yet the latter is but the 
body and the letter of which the former is the thought and spirit, and it 
is always safe to read the letter of the Constitution in the spirit of the 
Declaration of Independence. No duty rests more imperatively upon 
the courts than the enforcement of those constitutional provisions in- 


tended to secure that equality of rights which is the foundation of free 
government.” * 


Theories or notions of public policy cannot limit or regulate our 
constitutional rights. The public policy of one generation seldom 
remains that of its successor, and the prevailing opinion of one 
section of the country is frequently radically opposed to that of 
another. As has been quaintly said, public policy is an “unruly 
horse, and when once you get astride it you never know where it 
will carry you. It may lead you from the sound law.”? The 
pretence of public policy is ever the mask of reckless politicians 
competing for the unthinking vote. It is the deadly weapon of 
socialism and communism. The very object of constitutional 
restrictions is to establish rules which cannot be varied accord- 
ing to the passion or caprice of a legislature, or the public policy 
of the hour, and to fix an immutable standard applicable at all times 
and under all circumstances. When the Constitution speaks, its 
voice must be heeded, though clashing with the views or wishes of 
the temporary majority. The paternal theory of government should 
be odious to us. The utmost possible liberty to the individual, and 
the fullest possible protection to him and his property, are both the 





1 Gulf, Colorado, & Santa Fé Ry. v. Ellis, 165 U. S. 150, 159. 
2 Burrough, J., in Richardson v. Mellish, 2 Bing. 229, 252. 
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limitation and the duty of government.! Nor can we protest too 
strongly against the invasion of the birthright of Americans upon 
any pretence of public policy. If not checked, the worst forms of 
socialism will breed under the superstition, so rampant, that legisla- 
tion is a sovereign cure-all for social ills. The danger now to be 
‘dreaded and guarded against is the despotism of the majority, 
wielding and abusing the power of legislation.” 


William D. Guthrie. 
New York, April 10, 1897. 





1 Mr. Justice Brewer, in dissenting opinion, Budd v. New York, 143 U.S. 517, 551. 
2 Judge Dillon’s Yale Lectures on English and American Laws and Jurisprudence, 
Pp. 204. 
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SITUS OF CHOSES IN ACTION. 


T a dinner of the Boston Bar Association, some years since, a 
distinguished judge in his after dinner speech said to the 
lawyers present that the members of the bar must bear in mind 
that the court in deciding cases was governed by fixed rules and 
principles, and was not to be too severely criticised if its deci- 
sions were not always satisfactory. A distinguished member of 
the bar facetiously replied that he was glad to be assured that the 
court was governed by fixed rules and principles, as some of the - 
recent opinions of the court had caused him to have some doubts 
upon the subject. 

Professor Langdell, in his address before the Harvard Law 
School Association in 1886, speaking of what had been necessary 
to place the Law School on a proper footing, said: “ It was indis- 
pensable to establish at least two things ; first, that lawisa science; 
secondly, that all the available materials of that science are con- 
tained in printed books.” To say that law is a science is another 
way of saying that it is based upon rules and principles which can 
be ascertained and stated. When these rules and principles are 
the result of great wisdom, deep insight into human nature, and 
large experience of human affairs, or, in other words, when they 
approach closely to the principles of divine right and justice, 
courts and lawyers can start with them as safe premises, from 
which by established processes of reasoning they can reach safe 
conclusions. 

It is the boast of the common law that it is based on rules and 
principles which we can with a considerable degree of safety carry 
out to their logical results and apply in the decision of new cases 
as they arise. It is also the boast of the common law that it has 
in it the element of growth, i. e. of adaptability. 

As human life and human society grow more complex, the sim- 
ple rule of an early day is oftentimes found to be too narrow, and 
judicial legislation is required in order to prevent an absurd result. 

If courts are to be governed by fixed rules and principles, and 
are to reach satisfactory results, it is clear that two things are 
necessary; first, that the rules and principles be sound, and, second, 
that they be fully understood. 
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As we study the cases and read the opinions of many courts, we 
find not infrequently that courts have out of several rules or prin- 
ciples selected the wrong one for their guidance, or through igno- 
rance have been governed by a supposed rule or principle instead 
of by a real one. 

Of the many rules and principles of the common law none are 
more fundamental or wide reaching than those which relate to the 
situs of choses in action. While most of the law Latin and law 
French of the early common law writers has given place to modern 
English, no satisfactory substitute has yet been found for those odd 
sounding but all-meaning words choses in action. The following 
definition is taken from the “ American and English Encyclopedia 
of Law,” vol. 3, p. 235 :-— 

“A chose in action is a right of proceeding in a court of law to 
procure the payment of a sum of money. Promissory notes, bills 
of exchange, debts, policies of insurance, and annuities, are exam- 
ples. . . . One view has restricted the term to rights of action for 
money arising under contracts; but while it comprehends these 
whatever the contract is, it is undoubtedly of much broader signifi- 
cance, and includes the right to recover pecuniary damages for a 
wrong inflicted either upon the person or property. It does not 
matter what the form of the action, legal or equitable, which is 
necessary to maintain the right.” 

It is apparent from this definition, that there is no other species 
of property with which courts and lawyers are called upon to deal 
so frequently as choses in action. Court calendars, dockets, and 
triallists are chiefly composed ofthem. The enforcement of choses 
in action is, and always has been, the chief work of legal tribunals. 
It is manifestly important that all the rules and principles which 
relate to choses in action should be fully understood, as regards 
their origin, their scope, and their application. These rules relate 
not only to the sztws or locality of choses in action, but also to the 
manner in which choses in action may be transferred, and how they 
may be legally discharged either with or without full satisfaction. 

Inasmuch as the rules relating to their assignment and dis- 
charge are oftentimes made to depend upon the question of sztus 
or locality, it seems desirable to consider, so far as we may in a 
single article, the rules and principles which especially relate to the 
situs or locality of choses in action. 

The question of the locality of choses in action has presented 
itself in many different ways, and will undoubtedly present itself 
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in still other ways in the future. The question has come up most 
frequently, however, in the following classes of cases, viz.: (1) Cases 
relating to the administration of the estates of deceased persons; 
(2) Cases of gifts by will of personal property in a particular lo- 
cality; (3) Cases of taxation; (4) Cases of foreign attachment, 
otherwise known as attachment by garnishee or trustee process; 
(5) Cases under State insolvent laws. 

I shall consider each of these classes in the order named, with a 
view to ascertaining so far as may be what the principles are which 
govern in each. 


ADMINISTRATION. 


In Graybrook v. Fox, decided in 1561 in the Court of King’s 
Bench,! we find it stated: “ So that before the Statute of 31 Ed- 
ward 3 (1357) the administrator . . . could not get in any debt nor 
sue any action, for his authority was confined only to the things in 
possession, and he could not meddle with things in action. . . 
And by reason thereof the debtors of the intestate would keep the 
debts in their own hands, and the creditors of the intestate who 
ought to have them were disappointed of them.” ? 

The appointment of administrators in England was by the Ordi- 
nary or Judge of the Ecclesiastical Court, having powers similar 
to those of a modern Judge of Probate. The jurisdiction of each 
Ordinary was confined to a particular diocese or district, and an 
administrator could bring suit only in the diocese where he was 
appointed. 

An administrator could be appointed only in case there was per- 
sonal property of a certain prescribed value located in the diocese. 
Property of the requisite value was called dona notabilia. After 
administrators were given power to sue for and collect debts and 
choses in action, the question must have soon arisen as to whether 
debts and other choses inaction should be considered dona nota- 
bilia, and if so, where they should be considered as located for the 
purpose of giving jurisdiction to appoint an administrator. 

In the case of Byron v. Byron, decided in the Court of King’s 
Bench in 1596,® where the question was as to the proper place for 
the appointment of an administrator, the court say, “ Every debt 
follows the person of the debtor.” Where the debt is evidenced 





1 Reported in Plowd. 275, 278. 
2 See Holcomb v. Phelps, 16 Conn. 127, 134 (1844), for a fuller statement. 
8 ; Croke’s Reports, 472. 
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by a bond, “the debt is where the bond is, being upon a specialty ; 
but debt upon a contract follows the person of the debtor, and this 
difference hath been oftentimes agreed.” 

The number of earlier cases cited shows that the question had 
ceased to be a new one.! 

In the cases Pipon v. Pipon,? and Thorne v. Watkins,? both 
decided by Lord Hardwicke, Chancellor, it was held, in substance, 
that, while for the purposes of collection and the granting of ad- 
ministration debts have locality where the debtors reside, for pur- 
poses of distribution debts and other choses in action follow the 
law applicable to other personal property, viz. the law of the dom- 
icile of the deceased creditor. The reason given by Lord Hard- 
wicke is, “ that all debts follow the person, not of the debtor in 
respect of the right or property, but of the creditor to whom due.” # 

At a later date a statute was passed in England (55 Geo. 3, 
c. 184) imposing a probate duty on the property located in the 
jurisdiction where administration was granted. In a case which 
arose under this law,°® the following statement or summary of 
the law then existing was given: “As to the locality of many 
descriptions of effects, household and movable goods for in- 
stance, there never could be any dispute; but to prevent con- 
flicting jurisdictions between different ordinaries with respect to 
choses in action and titles to property, it was established as law 
that judgment debts were assets for the purposes of jurisdiction 
where the judgment is recorded, leases where the land lies, spe- 
cialty debts where the instrument happens to be, and simple con- 
tract debts where the debtor resides at the time of the testator’s 
death. . . . In truth, with respect to simple contract debts the 
only act of administration that could be performed by the ordi- 
nary would be to recover or to receive payment of the debt, and 
that would be done by him within whose jurisdiction the debtor 
happened to be.” The court held that bonds of foreign govern- 
ments which were marketable in England were assets located in 
England, on which probate duty was payable.® 

The more recent English cases have been those involving a ques- 





1 See Yeoman’s Widow v. Bradshaw, Carthew, 373 (1697). 

2 1 Ambler, 25 (1743). 

8 2 Ves. Sen. 35 (1750). * See 1 Saunders, 275, note (f). 

5 Attorney General v. Bouwens, 4 M. & W. 191 (1838). 

® See also Ex parte Horne, 7 B. & C. 632 (1828); The Queen v. Trustee of Balby, 
&c. Road, 22 L. J. Q. B. 164 (1853) ; Gurney v. Sowden, 2 M. & W. 87 (1836). 
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tion of probate duty. Inasmuch as the test to be applied is the 
same as in the case of granting of administration, viz. in what 
place are choses in action to be deemed Jona notabilia, we get 
some light from the recent decisions. 

An Englishman died at Leicester, England. He was a creditor 
of the French government by reason of his holding a large amount 
of the securities known as ventes. It was held that the ventes 
were property located in a foreign country, and were not dona 
notabilia in England. Attorney General v. Dimond.! A large 
part of the estate of a deceased Englishman consisted of debts 
due from persons in North America. This part of his estate 
was held to be situate out of England. Attorney General v. 
Scope.” 

In a very recent English case, Baroness Julia Stern v. The 
Queen,’ it was held that shares of stock in certain American 
railroads were subject to probate duty in England. Stress 
was laid upon the fact that the certificates were negotiable, 
and would pass by delivery, and the shares were marketable 
in England. 

In marked contrast with the cases relating to probate duty are 
the cases under the English statute imposing a legacy duty. This 
duty is imposed upon all the personal property administered, with- 
out regard to its locality. A single case will show the rule which 
is followed. An English testator died possessed of considerable 
property in the American, Austrian, French, and Russian funds, 
which were transferable in those countries only. It was held to 
be subject to legacy duty, under the rule that personal property, 
wherever situate, follows the person of the owner, and is to be con- 
sidered as situate at his domicile.® 

In the United States the English rules relating to the sztus of 
choses in action for purposes of granting administration have been 
followed to a considerable extent. As in England an administra- 
tor can sue only within the limits of the jurisdiction where he was 
appointed, so in the United States, as a general rule, an adminis- 
trator can maintain an action only in the State or States in which 





11C. & J. 356 (1831). 

21 C. M. & R. 530 (1834). 3 12 The Times L. R. 134 (1896). 

4 See also Attorney General v. Higgins, 2 H. & N. 339 (1857); Fernandes’ Execu- 
tors Case, L. R. 5 Ch. 314 (1870); Attorney General v. Pratt, L. R. 9 Ex. 140 (1874) ; 
Laidlay v. The Lord Advocate, 15 App. Cas. 468 (1890) ; Commissioners of Stamps 
v. Hope, [1891] App. Cas. 476; Attorney General v. Lord Sudeley, [1895] 2 Q. B. 526. 
5 Jn re Ewin, t Cr. & Jerv. 151 (1830). 
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he obtained letters of appointment.! The following quotations from 
the text writers will serve as a summary. 

In Hanson’s “ Probate, Legacy, and Succession Duties,” ? is this 
statement: ‘‘ To prevent conflicting jurisdictions between different 
ordinaries with respect to choses in action and titles to property, 
it has been established at law that judgment debts are assets for 
the purposes of jurisdiction where the judgment is recorded; leases 
where the land lies; specialty debts where the instrument happens 
to be, — but in this respect the law has been altered, and specialty 
debts due from persons in the United Kingdom are now for the 
purposes of probate assimilated to simple contract debts by the 25 
& 26 Vict. c. 22 (1862); and simple contract debts where the 
debtor resides at the time of the testator’s death. . . . In truth, 
with regard to simple contract debts the only act of administration 
that could be performed by the ordinary would be to recover or to 
receive payment of the debt, and that would be done by him under 
whose jurisdiction the debtor happened to be. . . . If an instru- 
ment is created of a chattel nature capable of being transferred by 
acts done here and sold for money here, there is no reason why the 
ordinary or his appointee should not administer that species of 
property.” 

Professor Dicey, in his recent book on “ The Conflict of Laws,” 
uses the following language: ‘ Whilst lands and generally though 
not invariably goods must be held situate at the place where they 
at a given moment actually lie, debts, choses in action, and claims of 
any kind must be held situate where the debtor or other person 
against whom a claim exists resides; or, in other words, debts or 
choses in action are generally to be looked upon as situate in the 
country where they are properly recoverable or can be enforced.” 3 





1 See Wyman v. Halstead, 109 U. S. 656 (1883); New Eng. Mut. Life Ins. Co. v. 
Woodworth, 111 U. S. 138 (1883); Equitable Life Ass. Soc. v. Vogel, 76 Ala. 441 
(1884) ; Slocum v. Sanford, 2 Conn. 533 (1818) ; Holcomb v. Phelps, 16 Conn. 127, 
134 (1844) ; Strong v. White, 19 Conn. 238, 248 (1848); Arnold v. Arnold, 62 Ga. 627, 
637 (1879) ; Cooper v. Beers, 143 Ill. 25 (1892) ; Moore v. Jordan, 36 Kan. 271 (1887); 
Pinney v. McGregory, 102 Mass. 186 (1869); Merrill v. New Eng. Ins. Co., 103 Mass. 
247 (1869); Speed v. Kelley, 59 Miss. 47 (1881) ; McCarty v. Hall, 13 Mo. 480 (1850); 
Becraft v. Lewis, 41 Mo. Ap. 546 (1890); Thompson v. Wilson, 2 N. H. 291 (1820) ; 
Chapman v. Fish, 6 Hill, 554 (1844) ; Beers v. Shannon, 73 N. Y. 292 (1878) ; Fox v. 
Carr, 16 Hun, 434 (1879) ; Hopper v. Hopper, 53 Hun, 394 (1889), 125 N. Y. 400 (1891); 
Matter of Romaine, 58 Hun, 109 (1890) ; Dial v. Gary, 14 S. C. 573 (1880) ; Vaughn v. 
Barret, § Vt. 333, 337 (1833). 

2 3d ed. (1876), p. 159. 

8 See also Croswell on Executors and Administrators (1889), § 64; Story, Conflict of 
Laws, 8th ed., § 362. 
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While there has been very little attempt on the part of the 
judges and text writers at analysis or philosophical reasoning as 
regards the sz¢us of choses in action for purposes of administra- 
tion, we nevertheless can gather a few fundamental principles 
which either consciously or unconsciously have been made the 
basis of the rules adopted. 

Administration as regards choses in action consists, first, of the 
collection of the same, and, second, of their distribution. Collec- 
tion may be made in either of two ways. First, by a voluntary pay- 
ment to the administrator by the several debtors; second, by suit 
brought by the administrator against debtors. In the case of cer- 
tain kinds of choses in action, viz. bonds, stocks, and negotiable 
paper capable of being passed by delivery, the administrator may 
sometimes make distribution without reducing them to money, 
or may reduce them to money by means of sale. The power to 
enforce payment of choses in action by suit is without doubt the 
most essential part of an administrator’s equipment. Before such 
power was conferred by Statute 31 Edward 3 (1357) debtors omitted 
to pay and administrators were helpless. 

It is clear that choses in action can be collected by suit only in 
the jurisdiction where the debtor or his property can be reached. 
This ordinarily has been and will be the place where the debtor 
resides. It may, however, be any place where legal service of 
process can be made upon the debtor, or a legal attachment can be 
made of his property. 

As one writer puts it, a chose in action must be considered as 
situate at the place where it can be effectively dealt with. It is 
useless to say that a chose in action follows the person of the 
creditor when the matter in hand is the enforcement of payment 
by a suit at law. 

The rules adopted at an early day by the English court were 
evidently all based upon the principle that choses in action are to 
be considered as located in the place where they can be effectively 
dealt with, i. e. reduced to cash. Simple contract debts were held 
to follow the person of the debtor, and to be dona notadbilia in the 
locality where the debtor lived at the decease of the intestate. As 
administration usually followed close upon the decease of the intes- 
tate, and debtors generally were permanent residents, administra- 
tors appointed at the places where the debtors resided at the time 
of the decease of the intestate apparently found no difficulty in 
bringing suits in the jurisdiction where they were appointed. 

14 
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In the United States, with a population less fixed and with mod- 
ern conveniences of travel, cases have arisen of debtors moving 
their residence after the death of their creditor before the appoint- 
ment of any administrator. It has been held in such cases that 
the essential thing is to reach the debtor, and that the power to 
grant administration is not confined to the courts of the place 
where the debtor was living at the decease of the intestate, but 
extends to the courts of any State where he can be found and 
sued.! 

I have found no satisfactory explanation of the distinction made 
in regard to judgments and debts by specialty. It seems likely that 
administrators were generally able to deal effectively with these 
classes of choses in action, either by sale or by suit within their own 
jurisdiction, or the distinctions must have become obsolete. The 
distinction between debts by simple contract and debts by specialty 
has been frequently disregarded in the United States, and has been 
to a considerable extent, if not wholly, done away with in England 
by Statute 25 & 26 Vict. c. 22. Where a specialty or other chose 
in action is of a negotiable character, and will pass by delivery, and 
can be collected or reduced to money without suit by a sale in 
the jurisdiction where the administrator is appointed, the modern 
tendency is clearly to give it locality in the place where it is found. 


WILLS. 


In marked contrast with rules established in the cases of admin- 
istration are the rules which have been adopted in the case of gifts 
by will of personal property, in a designated locality. 

The cases are mostly English. In Popham v. Lady Aylesbury 2? 
there was a gift by will of a house with all that should be in it at tes- 
tator’s death. It was held that cash and bank notes in the house 
would pass, bank notes being the same as ready money; also that 
bonds and other securities in the house would not pass, they not 
being cash, but only evidence of so much money due. In Moore 
v. Moore® there was a gift by will of ‘“ all my goods and chattels 
in Suffolk.” These words were held not to pass a bond found in 
testator’s house in Suffolk. Lord Thurlow, Chancellor, said: “It 
is contended that this sort of credit has locality, because the law 
has made it dona notabilia. But it is doubtful whether the Court 





1 Saunders v. Weston, 74 Me. 85 (1882). 
2 Ambler, 68 (1748). . 8 : Bro. Ch. Cas. 127 (1781). 
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Christian having thought it sufficiently local for that purpose is 
enough to make it local as to this.”! 

In Massachusetts the law is the same. 

In Penniman v. French,” promissory notes were held not to pass 
by a bequest of “indoor movables.” The court said that choses 
in action have no locality. They appertain, not to the house, but 
to the person. In Theobald on Wills® is the following statement: 
“A bequest of chattels in a house will not pass choses in action 
such as bonds or securities for money in the house, which are con- 
sidered not property in the house, but evidence of title to property 
elsewhere.” 

We find very little reasoning in any of the cases on this subject. 
A bald statement that choses in action have no locality seems to 
be considered sufficient. It is to be noticed that, where the locality 
named in the will was of sufficient extent to embrace the places 
of residence of the debtors who were liable upon the choses in 
action in question, the choses in action were held to be included 
in the gift. It seems probable, therefore, that the judges have 
had in mind the rule that debts have locality where the debtors 
live, rather than the rule that debts follow the person of the 
creditor. 

The suggestion in one of the cases and in the text-book, that the 
choses in action are to be considered as evidence of title to prop- 
erty elsewhere, seems to refer to the property which the debtors 
are supposed to have in their hands ready tobe applied in payment 
of their obligations. 


TAXATION. 


I shall refer to a few only of the cases, selecting those which 
illustrate the different rules which have been adopted relating to 
the sztus of choses in action. 

As a general rule, mere evidences of debt are regarded as in- 
tangible, and as having no location except in connection with their 
owner or his agents. In Illinois, Indiana, North Carolina, Ver- 
mont, and New York, it has been held that choses in action ofa 
non-resident, when they are in: the possession of or under the 





1 See also Fleming v. Brook, 1 Sch. & Lefr. 318 (1804) ; Arnold v. Arnold, 2 Myl. 
& K. 365 (1835); Brooke v. Turner, 7 Sim. 671 (1836) ; Marquis of Hertford v. Lord 
Lowther, 7 Beav. 1 (1843); Guthrie v7 Walrond, 22 Ch. D. 573 (1883); Z ve Prater, 
37 Ch. D. 481 (1888). 


2 17 Pick. 404 (1835). 8 4th ed. (1895), p. 165. 
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management of a managing agent who resides within the State, 
are taxable where the agent resides. 

In the case of the State Tax on Foreign-Held Bonds,” bonds of 
a Pennsylvania railroad corporation were held by non-residents. 
After the issuing of the bonds, the State of Pennsylvania passed a 
law requiring the treasurer of the railroad to retain five per cent 
of the interest on the bonds held by non-residents, and pay over 
the same to the State treasurer. The bonds in question were made 
out of the State and payable out of the State. They were secured 
by a mortgage on property in Pennsylvania. It was held by a 
majority of the court (four judges dissenting) that the tax was 
invalid, as being on property not in Pennsylvania, and being in 
effect an impairing of the obligation of the contract made with 
non-residents. The case is likened to that of a discharge in insol- 
vency, which is held invalid as against non-residents. 

In Murray v. Charleston,’ it was held (two judges dissenting) that 
the city of Charleston could not levy a tax on its own bonds held 
by non-residents, although the general law authorizing such tax was 
in force when the bonds were issued. The particular ordinance 
laying the tax was not passed until after the bonds were issued. 

In Kirtland v. Hotchkiss,* the court held that a citizen of Con- 
necticut might be taxed for Western mortgage bonds held by him. 
“That debt, although a species of intangible property, may, for 
purposes of taxation if not for all others, be regarded as situated at 
the domicile of the creditor. It is none the less property because 
its amount and maturity are set forth in a bond.” 

In United States v. Erie Railway Co.,° a tax laid by the United 
States on bonds issued by the Erie Railway Company, owned by 
Englishmen, was held good, the tax being collected through the 
company and paid by it to the United States. Field, J. dissented. 
Mr. Justice Bradley concurred with the majority in a separate 
opinion (p. 703), in which he says: “ The objection that Congress 
had no power to tax non-resident aliens is met by the fact that the 
tax is not assessed against them personally, but against the vem, 
the credit, the debt due to them. Congress has the right to tax all 
property within the jurisdiction of the United States, with certain 
exceptions not necessary to be noted. In this case the money due 
to non-resident bondholders was in the United States—in the 





1 See 56 American Decisions, 527, note (1884). 
215 Wall. 320 (1872). 4100 U. S. 491 (1879). 
3.96 U.S. 432 (1877). 5 106 U.S. 327 (1882). 
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hands of the company — before it could be transmitted to London 
or other place where the bondholders resided. Whilst here it was 
liable to taxation. Congress, by the internal revenue law by way 
of tax, stopped a part of the money before its transmission, viz. 
five per cent of it. Plausible grounds for levying such a tax might 
be assigned. It might be said that the creditor is protected by 
our laws in the enjoyment of the debt; that the whole machinery 
of our courts and the physical power of the government are placed 
at his disposal for its security and collection.” } 

In matters of taxation, the first question which must be asked is, 
Has the body which lays the tax power to collect it? That is to 
say, Is the property or its owner within the jurisdiction? Having 
decided that there is power to collect the tax, there remains the 
further question whether, as a matter of propriety or policy, it 
ought to be exacted. Where the owner of property is within the 
jurisdiction, it has never been doubted that power exists to collect 
from him taxes on all his personal property, whether within or 
without the State. It has become a common thing to tax resi- 
dents for their choses in action, whether in the shape of accounts, 
notes, bonds, or stocks, even though the debtors or parties liable 
upon the obligations are non-residents. The reason commonly 
given has been that choses in action follow the person of the owner, 
and have locality where he resides. 

Until the case of State Tax on Foreign-Held Bonds ,? it was 
generally understood that the question was one of policy, and not 
of power, and that, if any State saw fit to tax choses in action be- 
longing to non-residents, they could do so when the debtors were 
residents of the State. The State of Pennsylvania saw fit to pass 
a statute laying a tax on bonds held by non-residents and issued 
by corporations within the State. The legality of this statute 
came before the Supreme Court of Pennsylvania in the case of 
Maltby v. Reading, &c. R. R. Co.,? and the court upheld the 
statute. 

Another case under a similar statute having been decided in the 
same manner in Pennsylvania, it was carried to the United States 





1 See Goldgart v. The People, 106 Ill. 25 (1883); Dwight v. Mayor, &c. of Boston, 
12 Allen, 316 (1866) ; State v. Darcy, 16 Atl. Rep. 160 (N. J., 1888); Worthington v. 
Sebastian, 25 Ohio St. 1 (1874) ; Sommers v. Boyd, Treas., 48 Ohio St. 648, 662 (1891) ; 
Maltby v. Reading, &c. R. R. Co., §2 Pa. St. 140 (1866) ; Catlin v. Hull, 21 Vt. 152 (1849) ; 
The State v. Gaylord, 73 Wis. 316 (1889). 

2 15 Wall. 320 (1872). 3 52 Pa. St. 140 (1866). 
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Supreme Court, and that court, in 1872 (four judges dissenting), 
decided the Pennsylvania statute was unconstitutional. This was 
the case above mentioned of State Tax on Foreign-Held Bonds. 

The language of the majority opinion was so vigorous that it 
has been often quoted as decisive of the whole matter. Field, J. 
said: “ All the property there can be in the nature of things in 
debts of corporations belongs to the creditors, to whom they are 
payable, and follows their domicile wherever that may be. Their 
debts can have no locality separate from the parties to whom they 
are due. This principle might be stated in many different ways, 
and supported by citations from numerous adjudications, but no 
number of authorities and no forms of expression could add any- 
thing to its obvious truth, which is recognized upon its simple 
statement.” 

Strong as this statement is, it will hardly bear the test of care- 
ful analysis, or of comparison with the results reached by other 
tribunals. 

It is sufficient answer to the suggestion that the State of Penn- 
sylvania had no power to collect such a tax to call attention to the 
fact that the tax was already collected in the way provided, viz. by 
intercepting in the hands of the debtor within the State a por- 
tion of the interest money about to be sent to the non-resident 
bondholders. There can be no objection to the method employed. 
It is generally conceded that the best way of collecting a tax is by 
requiring the person who is to distribute any fund to take out the 
tax, and pay it over to the government. It is a common provi- 
sion in the various collateral inheritance tax laws that the exec- 
utor or administrator shall deduct and pay the amount of the tax 
before making distribution either to residents or non-residents. 
Judged by the rule that protection and taxation are reciprocal, 
there is surely no impropriety in a tax such as was laid by the 
State of Pennsylvania.! 

It is evident that in any reasoning upon the question of the 
situs of choses in action we must start with the self-evident truth 
that, being incorporeal, they can have no actual sztus. When we 
ascribe locality to them we do so in a figurative way, because it is 
impossible to deal with them without so doing. The fiction which 
gives them a sztus where the debtor resides is certainly not an 
absurd one. In the usual case of a debtor and creditor, the debtor 





1 See Cooley on Taxation, 2d ed. (1886), p. 19. 
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has the tangible property which is to satisfy the debt, and the 
creditor has a hope more or less well grounded of receiving it. If 
the debtor lives in a State where laws are well enforced, the cred- 
itor by going there may reduce his hope toa certainty. If the 
debtor lives in a State where property is well protected, the cred- 
itor’s expectation of getting his claim satisfied is the less likely to 
meet with disappointment. 

Apart from its reasoning on the subject above cited, the basis of 
the decision of the United States Supreme Court in the case on 
Foreign-Held Bonds was the point that the statute was one which 
impaired the obligation of contracts made by the railroad with the 
non-resident bondholders. The authority for this position was 
found in the case of Baldwin v. Hale, which decided that a dis- 
charge in insolvency, granted by a State court, was invalid as 
against non-resident creditors. In an article in this magazine, 
entitled “‘ Discharge in Insolvency and its Effect on Non-resi- 
dents,” ? I ventured to question the soundness of Baldwin v. Hale. 
I desire to call attention to State Tax on Foreign-Held Bonds, and 
invite a similar inquiry. 

If the tax is valid as against resident bondholders, why is it not 
valid against non-resident bondholders? 

The United States Supreme Court can have nothing to say in 
regard to the propriety of such a tax. It is a question purely of 
the power of a State legally to collect it. That a State is able to 
collect such a tax, as well in the case of non-residents as in the 
case of residents, there can be no question. 

The debtor is within the State, and the legislature and courts 
of the State have power over him to compel payment of the tax, 
and power to protect him against any claim his creditors may 
make by reason of such payment. If the non-resident creditor 
has property in the shape of a chose in action which is of any 
value, it is because he can rely on the legislature and courts of 
the State where his debtor resides to aid him in collecting his 
claim. In the case of State Tax on Foreign-Held Bonds, the 
statute which was held to impair the obligation of the contract 
was passed after the bonds were issued. In 1877, in the case of 
Murray v. Charleston,®? the court applied the same rule, although 
the statute authorizing such taxation was in force when the bonds 
were issued. 





1 1 Wall. 223. 2 6 HARVARD LAW REVIEW, 349. 896 U. S. 432. 
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The city ordinance laying the tax was, to be sure, passed after 
the bonds were issued. Two judges dissented, on the ground that 
the law allowing such taxation, being in force before the contract 
was made, entered into it and became a part of it, and hence there 
was no impairment of the contract. 

It is to be noticed that in Baldwin v. Hale the statute author- 
izing insolvency proceedings was enacted prior to the date of the 
contract which was held to be impaired. 

In 1882 the United States Supreme Court, in the case above 
mentioned, of United States v. Erie Railway Company,’ as it 
would seem, repudiated the reasoning which was the basis of the 
decision in State Tax on Foreign-Held Bonds. A _ tax laid by 
the United States on foreign-held bonds was held to be valid 
because the debt due to the foreigner was property within the 
jurisdiction of the United States. The court say, “The tax is 
not assessed against them [the foreigners] personally, but against 
the vem, the credit, the debt due to them.” Mr. Justice Field, who 
wrote the opinion in State Tax on Foreign-Held Bonds, dissented. 
How much remains of the decision in that case seems to be a 
matter of some uncertainty. It is to be noticed, of course, that 
there is no constitutional provision forbidding the United States 
to pass laws impairing the obligation of contracts, so that the 
decision of United States v. Erie Railway Company does not over- 
rule the previous decision. 


TRUSTEE PROCESS, 


The question of the sts of choses in action is directly involved 
in the cases of foreign attachment, or garnishee or trustee process, 
as they are commonly called. Attachment by trustee process is of 
very early origin, being derived, as it is said, from an early custom 
in London and Exeter. It is authorized by statutes in most, if not 
all, of the States. Asthe name foreign attachment indicates, it was 
permitted in early days only in the case of absent defendants, 
i. e. defendants who were out of the jurisdiction, or by reason of 
concealment were beyond the reach of process. This was the 
case in Massachusetts and Rhode Island until statutes were passed 
extending the law to resident as well as absent defendants. Goods 
as well as credits may be reached by trustee process. I shall con- 
fine my attention, however, to cases of attachment of credits or 





1 106 U. S. 327. 
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choses in action belonging to absent defendants. It will be noticed 
that it is a fundamental feature of the proceeding in every case 
that a resident debtor is held to have discharged his debt by pay- 
ing it, not to the creditor to whom it is due, but to some one else 
found by the court to have a valid claim against that creditor. 
We shall find that this discharge is without any legal service of 
process upon the creditor, and often without his knowledge. The 
whole framework of the structure, if we may so call it, rests upon 
the fiction that debts follow the person of the debtor, and have 
locality where the debtor resides, or where he can be legally served 
with process. 

For a long time it was the rule in Massachusetts that a person 
could be held as trustee only in the State where he resided, and 
that he could not be held as trustee in any State where he might 
be temporarily found. The basis of the rule was the idea that 
the chose in action sought to be attached had its sztus for pur- 
poses of attachment only at the residence of the debtor, and did 
not follow him away from that place. 

The same rule was applied to foreign corporations doing business 
in Massachusetts and it was held that they could not be there 
summoned as trustees.” 

In 1870 the law in Massachusetts was changed by statute, and 
non-residents and foreign corporations having a usual place of 
business in the State were made liable to trustee process. 

In the case of National Bank of Commerce v. Huntington,’ the 
Massachusetts court not only decided that, under the Act of 1870, 
c. 194, a non-resident corporation having a usual place of business 
in Massachusetts was liable to trustee process, but also took occa- 
sion to say that there was no reason why a corporation should not 
be liable to trustee process in any State where it could be sued, 
that is to say, where it could be legally served with process. 

Following this decision, it has been held in many other States 
that a corporation may be summoned as trustee in any State where 
it is doing business, and can be legally served with process not 
only where the principal defendant is a resident of the State, but 
also where he is a non-resident and served by publication only. 





1 Tingley v. Bateman, 10 Mass. 343 (1813); Nye v. Liscombe, 21 Pick. 263 (1838). 

2 Gold v. Housatonic Ry. Co., 1 Gray, 424 (1854); Larkin v. Wilson, 106 Mass. 120 
(1870). 

8 129 Mass. 444 (1880). 

4 Selma, Rome, & Dalton Ry. Co. uv. Tison, 48 Ga. 351 (1873); Lancashire Ins. 
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Opposed to these decisions we find a series of cases in different 
States based on the doctrine that, while a debt or chose in action 
usually has its széws at the residence of the creditor, it may for 
purposes of attachment be given a sztus at the residence of the 
debtor, but in no event can it follow the debtor away from his resi- 
dence; and in the case of corporations it cannot follow them away 
from the State where they were organized.! 

The courts in many States follow the early Massachusetts rule 
that an individual cannot be summoned as trustee where he is 
transiently found.? But the better rule would seem to be that, 
wherever the creditor can maintain a suit to recover his debt, there 
it may be attached as his property provided the laws of such place 
authorize it. As one of the judges puts it, the plaintiff in a trustee 
suit is subrogated to all the rights which the principal defendant 
has against the trustee. He stands in the shoes of the principal 
defendant. 

The fact that the debt due from the trustee is payable out of the 
State does not prevent its being reached.* 

In a recent case in Wisconsin a justification for the attachment 
by trustee process of a debt due to a non-resident was found by 
referring to the law applicable in cases of administration of estates 
of deceased persons.® 





Co. v. Corbett, 62 Ill. Ap. 236 (1895); Hannibal & St. Joseph Ry. Co. v. Crane, 102 
Ill. 249 (1882); Wabash Ry. Co. v. Dougan, 142 IIl. 248 (1892) ; B. & M. Ry. Co. w. 
Thompson, 31 Kan. 180 (1884) ; Cousens v. Lovejoy, 81 Me. 467 (1889) ; National Bank 
v. Burch, 80 Mich. 242 (1890); Harvey v. Great Northern Ry. Co., 50 Minn. 405 (1892) ; 
McAllister v. Penn. Ins. Co., 28 Mo. 214 (1859); National Fire Ins. Co. v. Chambers, 
53 N. J. Eq. 468 (1895); Railroad v. Peoples, 31 Ohio St. 537 (1877); Barr v. King, 96 
Pa. St. 485 (1880) ; Moshassuck Felt Mill v. Blanding, 17 R. I. 297 (1891) ; Neufelder 
v. North British, &c. Ins. Co., 10 Wash. 393 (1894); Mooney v. Buford, &c. Co., 72 
Fed. Rep. 32 (1896). 

1 Louisville & Nashville Ry. Co. v. Dooley, 78 Ala. 524 (1885); Ala. Great South- 
ern Ry. Co. v. Chumley, 92 Ala. 317 (1890); McBee v. Purcell Nat. Bank, 37 S. W. 
Rep. 55 (1896, Ind. Ter.) ; Mo. Pac. Ry. Co. uv. Sharitt, 43 Kan. 375 (1890) ; Douglass v. 
Ins. Co., 138 N. Y. 209 (1893) ; Blanc v. Tennessee, &c. Co., 37 N. Y. Supp. 906 (1896) ; 
Wood v. Furtrick, 40 N. Y. Supp. 687 (1896) ; Craig v. Gunn, 67 Vt. 92 (1894) ; Reimers 
v. Seatco Mfg. Co., 70 Fed. Rep. 573 (1895). 

2 Green v. Farmers’ & Citizens’ Bank, 25 Conn. 452 (1857) ; Cronin v. Foster, 13 
R. I. 196 (1881) ; Baxter v. Vincent, 6 Vt. 614 (1834); Shinn on Attachment and Garnish- 
ment (1896), Vol. 2, sec. 490. 

8 Hardware & Mfg. Co. v. Lang, 127 Mo. 242 (1894); Howland zw. Ry. Co., 36 S. W. 
Rep. 29 (1896, Mo.) ; Morgan v. Neville, 74 Pa. St. 52 (1873); Neufelder v. German 
American Ins. Co., 6 Wash. 336 (1893). 

4 Pomeroy.v. Rand, McNally & Co., 157 Ill. 176 (1895). 

5 Bragg v. Gaynor, 85 Wis. 468 (1893). 


| 














SITUS OF CHOSES IN ACTION. III 


In another recent case of trustee process in a United States 
Circuit Court of Appeals, an Administration decision was cited on 
the doctrine of sz¢us 

Shares of stock in a corporation belonging to a non-resident, if 
liable to trustee process at all, can be reached only in the State 
where the corporation was organized. They cannot be reached 
in any other State even though the corporation is doing business 
there and has an agent upon whom process can be served? 

The reason given is that shares for purposes of attachment have 
no sztus except at the place of domicile of the corporation. 

In a few cases the doctrine that a chose in action has its sztus 
at the residence of the creditor and follows the creditor has been 
held fully applicable to cases of trustee process, and to prevent any 
valid attachment of debts due to a non-resident, except in cases of 
personal service on the principal defendant or of his voluntary 
appearance.? 

We have cited only a few cases and authorities. 

It is apparent that there has been a wide divergence of opinion 
on almost every point which has come up, and especially upon the 
point whether a debtor can be summoned as garnishee outside of 
the State of his residence. The tendency of legislation and of the 
decisions seems clearly to be that debts follow the person of the 
debtor, and that a person may be summoned as garnishee in any 
State where he can be legally served with process. In Massachu- 
setts by statute a debtor may be summoned as trustee either where 
he lives or where he has a usual place of business; and in Massa- 
chusetts and many other States foreign corporations doing busi- 
ness in the State, and having a usual place of business or an agent 
upon whom service may be made, may be summoned as trustees or 
garnishees. 

This is in effect saying that a debt may have more than one sztus 
for purposes of foreign attachment. 

It is another illustration of the rule that a debt may properly be 
treated as having locality in any place where it can be effectively 
dealt with, i. e. where it can be collected. Ifaman has a usual 
place of business in several States, and can be found in each and 





1 Mooney v. Buford, &c. Co., 72 Fed. Rep. 32, 40 (1896). 

2 Plimpton v. Bigelow, 93 N. Y. 592 (1883); Ireland v. Globe Milling & Reduction 
Co., 32 Atl. Rep. 921 (1895, R. I.). 

8 Central Trust Co. v Chattanooga R. & C. Ry. Co., 68 Fed. Rep. 685 (1895) ; Reno 
on Non-Residents, Preface, p. vi. 
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served with process, it seems clear that there is no practical diff- 
culty in the way of making him liable to trustee process in each 
State. The same is true of corporations doing business in several 
States. 

In the case of Cross v. Brown in Rhode Island,! a strong argu- 
ment was made by the claimant that it was unconstitutional for the 
court to undertake to discharge a trustee or garnishee from his 
obligation to a non-resident who was served by publication only. 

The argument was briefly this. The United States Supreme 
Court have decided that State insolvent laws are unconstitutional 
in so far as they authorize the discharge of a debtor from his 
obligations to non-resident creditors who are served only by publi- 
cation or notice out of the State.2 The United States Supreme 
Court have also decided that State laws are unconstitutional which 
provide that resident debtors shall pay to the State in the shape of 
a tax a part of their debts, instead of paying them in full to the 
non-resident creditors.2 Why does it not follow that State laws 
are unconstitutional which compel a resident debtor to pay the 
whole of his debt, not to his non-resident creditor, but to some 
third party, and which hold that such payment works a valid dis- 
charge of the debt, even though the non-resident creditor was served 
only by publication, and possibly never heard of the proceeding? 

There is certainly much force in the argument. Similar reason- 
ing was deemed conclusive by Judge Campbell, who wrote the dis- 
senting opinion in the case of Moore v. Wayne Circuit Judge.‘ 
The chief ground of reply to this argument by the Rhode Island 
court was, that if it were adopted it would overturn the whole law 
of foreign attachment which had been in force for more than a 
century. Thisis another way of saying that the whole law of for- 
eign attachment is against the cases of Baldwin v. Hale, and State 
Tax on Foreign-Held Bonds. 

The true way to reach consistency, as it would seem, is to aban- 
don Baldwin v. Hale, and State Tax on Foreign-Held Bonds. 


STATE INSOLVENT LAws. 


The question of the sz¢us of choses in action arises in insolvency 
proceedings both in connection with the point as to what law shall 





1 33 Atl. Rep. 147 (1895). 
2 Baldwin v. Hale, 1 Wall. 223. 


8 State Tax on Foreign-Held Bonds, 15 Wall. 320. 
# 55 Mich. 84 (1884). 
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govern as to the debtor’s discharge, and in connection with the 
point as to what law shall govern in determining what choses in 
action pass by the assignment. 

The law on the latter point was considered by me in an article 
in this magazine, entitled ‘‘ An Assignment in Insolvency and its 
Effect upon Property and Persons out of the State.” ! 

The law on the first point was considered by me in the article 
previously mentioned, “ A Discharge in Insolvency and its Effect 
on Non-Residents.” ? In this article,’ I suggested that the relation 
of debtor and creditor was in a certain way one that entered into 
and formed a part of the status of the debtor and of the creditor, 
and that any court having a right or having the power to deal with 
the status of either could deal with this relation. 

It may be further noticed that the relation of a debtor toward his 
creditor is in many ways similar to that of a trustee to his cestuz que 
trust. The debtor, to be sure, does not hold any particular property 
for the benefit of the creditor. He holds all his property for the 
benefit of all his creditors, to the extent of their claims, and if he 
fails to recognize his obligations, and refuses to apply his property 
in satisfaction of his debts, the courts of law seize upon and apply 
it much in the same way that courts of equity take possession of 
trust property and make distribution of it. 

In conclusion, one thing seems clear, viz. that the law relating 
to the sz¢us of choses in action is in a state of confusion. 

How can it be simplified? Mr. Justice Oliver Wendell Holmes, 
in his address at the last dinner of the Harvard Law School As- 
sociation, June 25, 1895, said: “An ideal system of law should 
draw its postulates and its legislative justification from science. 
As it is now, we rely upon tradition, or vague sentiment, or the 
fact that we never thought of any other way of doing things as 
our only warrant for rules which we enforce with as much confi- 
dence as if they embodied revealed wisdom. .. . The Italians 
have begun to work upon the notion that the foundations of the 
law ought to be scientific, and if our civilization does not collapse I 
feel pretty sure that the regiment or division that follows us will 
carry that flag.” ; 

The law relating to the sztus of Choses in action, taken as a 
whole, is certainly not scientific. How shall we make it so? 

Hollis R. Bailey. 

1 7 HARVARD LAw REVIEW, 281. 26 HARVARD LAw REVIEW, 349. 

8 Page 359. 
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NEw REGULATIONS AS TO CANDIDATES FOR A DEGREE. — The Faculty 
of the School has recently passed three important votes, the effect of 
which, it would seem, will be to raise still higher the standard of the 
School, and to add to the significance of a degree obtained here. 

First: ‘ Hereafter no applicant will be admitted as a first year or 
special student unless he registers between Commencement Day and 
the first day of December following.” 

Second: “To students entering hereafter, as candidates for a degree, 
the privilege of spending the second or third year away from the School 
will be granted only in rare instances, and upon cogent reasons being 
presented to the Faculty.” 

Third: “ After June, 1898, third year students who are candidates for 
the ordinary degree, as well as those who are candidates for the honor 
degree, will be required to take ten hours work a week, instead of eight 
hours, as at present.” 





THE UNIVERSITY OF CincINNATI Law ScHooL. — That portion of 
the Annual Report of the University of Cincinnati for the year 1896 
which gives an account of the foundation of a law department there, 
should call forth hearty wishes for the success of the new School from all 
graduates and members of the Harvard Law School. It must be a 
source of gratification to the:-members of the Harvard Faculty that the 
ideas for which they have worked earnestly and consistently should be 
adopted by the very able body of men comprising the Faculty of the 
University of Cincinnati Law School; it is a tribute to the efficiency 
and an indication of the permanence of the methods of legal education 
instituted here. Starting on the right basis, and under thoroughly com- 
petent guidance, the new Law School is certain to succeed. The REVIEW 
takes pleasure in printing the following selection from the Report of its 
Dean, Judge Taft : — 

“In the conduct of the Law School, the Faculty decided that its wisest 
course would be to follow as closely as circumstances would permit the 

















































NOTES. 115 
course and methods of study prevailing at the Harvard Law School. 
The Harvard Law School is undoubtedly the most thorough and satis- 
factory School for the study of Anglo-American law in the world, and we 
could set before us no higher standard. It was resolved to admit no 
applicant to our School who was not a graduate of a high school or an 
academy of equivalent standing, or who could not pass an examination 
showing proficiency in those branches of a high-school education im- 
portant as a basis for the study of law. No one is now admitted to the 
Harvard Law School who is not the graduate of a college, but we did 
not deem it wise in a new school to make the requirements for admission 
quite so high. . . . In the study of contracts, torts, and property, the in- 
structors have adopted the case system as it is pursued at Harvard, and 
the same books of select cases are used by the students. The system 
has worked well. It has aroused an interest on the part of the students 
in the study of these subjects that would be wanting under the old text- 
book system. . . . In addition to the lectures and recitations, the students 
have organized several law clubs and a general debating club, in each of 
which it is the custom to consider and discuss cases suggested either by 
one of the faculty, or by recent graduates of the Harvard Law School 
practising law in the city, who, interested in the School and its subject, 
are able to render material assistance to the students. Such discussions 
are presided over by the person suggesting the case or question, and 
at the conclusion a decision is rendered. Briefs are expected from those 
appointed to lead in the discussion. ‘The attention of the students is thus 
kept alive to the course of study, and original investigation and reasoning 
on lines of approved legal thought are stimulated. . . . For the first year’s 
work we follow the Harvard curriculum exactly: students for a degree are 
required to devote ten hours a week to law lectures and recitations from 
the first week in October until the first week of the following June.” 

Judge Taft then gives a list of courses for the second year’s study, 
and proceeds: “ At Harvard the candidate for an honor degree has the 
choice of selecting ten hours of study per week from a course which 
embraces altogether eighteen hours of recitation per week. It is not 
possible for us to give so wide a choice, because our force of teachers is 
inadequate. The above course was selected from the longer one at Har- 
vard, after a full consultation by correspondence with members of the 
Harvard Law Faculty. It may not be improper for us at this point pub- 
licly to acknowledge the very great assistance we have derived in the 
organization of our School from the suggestions of the members of that 
Faculty, and to tender our thanks for the same.” 





Maticious ABUSE OF A LEGAL Process.—It is somewhat surprising 
that a case recently decided in the New York Supreme Court, Dishaw v. 
Wadleigh, 44 N. Y. Supp. 207, should be the first in which the courts of 
that State have had occasion to recognize malicious abuse of a legal pro- 
cess as a cause of action. This variety of tort, though of modern origin, 
is now well known in many jurisdictions. The case in New York is a 
good example of its kind. The defendant, an attorney, having obtained 
an assignment of a debt owed by the plaintiff, and brought an action 
on it, sued out a subpoena against him, alleging that his testimony was 
material in the case. On the debtor’s failing to appear, the attorney 
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procured an attachment against him, by virtue of which he was arrested, 
brought into court, and made to pay a fine and costs. It then appeared 
that the debtor was not wanted as a witness; and it was afterwards shown 
that the attorney sued out the subpcena only in the hope that he would 
be induced to pay the debt immediately, rather than take the trouble 
of appearing at the trial which was held at a considerable distance 
from his home. The justice of allowing the debtor to recover the dam- 
age which he has suffered is evident; and the case well illustrates 
the principal point to be noticed with regard to this sort of tort. The 
creditor had a perfectly good cause of action in the first place, on which 
he had a right to sue, and had, in fact, obtained judgment before the 
bringing of this second suit. The justice or good faith of his claim, how- 
ever, does not excuse his use of a legal process for a purpose for which 
it was not intended. In the ordinary action for malicious prosecution of 
a criminal charge, or the less well established action for maliciously bring- 
ing a civil suit, (see g HARVARD Law REVIEW, 538,) it is always necessary 
to prove that the first suit has been decided against the plaintiff in that 
suit before the second suit can be brought. Where the action is for 
abuse of a legal process, however, it is immaterial what has become of the 
original action. In most of the cases in the books, it will be observed 
that the question is not even whether the defendant improperly caused 
the process to issue, but whether he improperly used it for some purpose 
outside of its legal scope, as to extort money. Wood v. Graves, 144 Mass. 
165. In this particular case, while the suit was an honest one, it was an 
abuse to sue out the subpcena at all. The money which was hoped to be 
procured was here lawfully due; but that is no more an excuse for the 
abuse of the subpoena than it would be for threats of physical violence. 





Ex Posr Facro Laws AND THE PoLicE Power.—A New York 
statute provides that no person shall practise medicine in the State who 
has ever been convicted of a felony. The Court of Appeals, in People v. 
Hawker, 46 N. E. Rep. 607, has recently held that the statute applies to 
persons convicted before its passage, and that as to such of them at least 
as were not engaged in the practice of medicine at the time of its passage, 
it is not invalid as an ex fost facto law. The court holds that the statute 
does not prescribe an additional penalty for a past offence, but is an 
eminently justifiable exercise of the police power in the interests of the 
public health. The decision is interesting in the light of the well known 
Test Oath cases, Cummings v. State of Missouri, 4 Wall. 277, and Ex 
parte Garland, ib. 333, decided by the Supreme Court in 1866. In the 
former, the question was as to the constitutionality of a provision in the 
Missouri Constitution of 1865, to the effect that all persons who had 
ever given assistance to the enemies of the Union should be disqualified 
as voters and forbidden to hold office or engage in certain, professions. 
The court held that this provision was void as an ex post facto law. In 
Ex parte Garland, a similar Act of Congress was declared unconstitu- 
tional. In both cases the question was raised by a person who was in 
the actual practice as one of the proscribed professions when the law was 
passed, and who had been forced to abandon it. By way of dicta, how- 
ever, the court sweepingly condemns the laws in question as applied to 
all persons. Four judges dissented in each case, on the ground taken by 
the Court of Appeals in People v. Hawker, supra, that the laws merely 
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prescribed legitimate qualifications for those who wished to practise cer- 
tain professions, and did not impose a new penalty for a past crime. 
There is good ground for contending that the dissenters in those cases 
took the correct view. And in the New York case, where the qualifica- 
tion required was much more intimately connected with fitness for the 
profession, there can be small doubt but that a correct result was 
reached, 

It may perhaps be questioned whether the laws involved in any of 
these cases are any more open to the objection of being ex post facto 
when applied to a person at the time practising one of the forbidden pro- 
fessions, than they are when applied to one not yet in practice. Though 
this distinction is taken by Pomeroy (Constitutional Law, §§ 530-533), 
who supports the actual decisions in the Test Oath cases, while disagree- 
ing with much that was said by Mr. Justice Field in the course of his 
opinion. The whole question would seem to be whether the law is in 
substance the infliction of an additional punishment for a past offence, or 
a bona fide regulation of a calling in which the public has a deep interest. 
If the latter, it seems clear from Dent v. West Virginia, 129 U. S. 114, 
that it is valid as to existing practitioners, as well as other persons. 





THE RIGHT TO CoMPEL TESTIMONY IN LEGISLATIVE INVESTIGATIONS. — 
The power of a legislative body to punish for contempt is so clearly a 
judicial power, that any considerable exercise of it naturally arouses a 
suspicion in the popular mind that some usurpation of judicial functions 
is being attempted. The courts, also, while recognizing the necessity for 
the existence of such a power, claim the right to restrain the use of it. 
Even an order of the House of Commons is subject to review in the 
courts, since the famous case of Stockdale v. Hansard,g A. & E. 1. In 
this country, where National and State Constitutions strictly separate the 
judicial from the legislative department, and for the most part expressly 
define the powers of each branch of the government, the limitations of 
the power of a legislative body to punish for contempt are more evident. 

The question as to which the greatest difficulty is likely to arise in these 
times concerns the extent to which legislatures may compel witnesses to 
testify before investigating committees. This is the point raised in the 
recently decided case, /n re Chapman, Petitioner, in which, as appears 
from the advance sheets of the opinion, the Supreme Court of the United 
States finally refuses to interfere with a sentence condemning the peti- 
tioner to imprisonment for violation of a statute providing for the punish- 
ment of persons refusing to testify before either House of Congress, or any 
committee of either House. The facts of this case are generally known ; 
the prisoner’s offence, in brief, consisted in refusing to answer certain 
questions put to him by a committee of the Senate, appointed to inves- 
tigate charges of serious misconduct on the part of members of that 
House. The court holds that the Senate had the right to conduct such 
an investigation, under its express constitutional power to try and expel 
its own members for misconduct, and that the questions asked were 
relevant to the subject of the investigation. The reasoning of the court 
is so clear and simple, that it is difficult to see why any one could have 
honestly felt any doubt on the matter. The argument for the petitioner 
went principally on the ground that he had a right to refuse to disclose 
his private business affairs. But if the investigation was a proper pro- 
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ceeding, and the question relevant to the matter in hand, it does not 
appear why a witness should be allowed any more extensive privileges 
than if he were in a court of law. 

In what classes of investigation a legislative body has the power to 
compel testimony is a difficult question. It must be confined to investiga- 
tion conducted for the purpose of aiding a branch of the legislature in the 
performance of its constitutional functions. <z/bourn v. Thompson, 103 
U.S. 168. In the present case, however, it is reasonably apparent that 
the investigation was undertaken to enable the Senate to take measures 
for the censure or expulsion of certain of its members, if it should see fit 
to do so, under its express constitutional power. Whether an inquiry for 
the purpose of obtaining information to assist the legislators in framing 
laws would be considered by the courts as equally within the constitu- 
tional powers of the Houses of Congress has never been decided. In 
New York, however, such investigations by a branch of the legislature 
have been upheld. People ex rel. McDonald v. Keeler, 99 N. Y. 463. 

In the case of Jz re Chapman, the obstinate witness, it will be observed, 
was not punished directly by the Senate for contempt, but convicted by 
the courts under a general statute providing for the punishment of such 
offences as misdemeanors. If the Houses have the power to compel 
persons to give testimony, it does not appear how there can be any ob- 
jection to the constitutionality of a statute enacted to aid them in the 
exercise of that power; and the only reasonable construction of such a 
statute is that it was intended to apply solely to those who refuse to an- 
swer questions properly asked of them in the course of a lawful proceed- 
ing. The possibility that one of the Houses might institute such an 
investigation for unjustifiable purposes is no reason why they should 
not be given every aid towards the efficient prosecution of their investi- 
gations, so long as the propriety of such proceedings in any instance is 
subject to the judgment of the courts. 





PROSPECTIVE DAMAGES. — In a recent case in Ohio, Wolf v. Cincin- 
nati Edison Electric Co., Ohio Legal News, March 27, 1897, the trial 
court allowed prospective damages for the depreciation in value of the 
plaintiffs land, due to a nuisance arising from the operation of an elec- 
tric plant belonging to the defendant. Upon reviewing the case, the 
Court of Common Pleas refused to allow these damages, owing to a 
defect in the pleadings; but the court agreed to admit them if the 
plaintiff would amend his pleadings by treating the nuisance as if it 
were permanent, and would agree to waive his claim to damages in 
future actions upon the continuance of the nuisance. 

The general rule in this class of cases, where the injury comes not 
from a single act but from the continuance of certain acts, is that pro- 
spective damages are allowed only when the nuisance is by its nature 
permanent. They cannot be recovered if the cause of the injury may 
be abated. It is only when harm is done by a strictly permanent 
structure that the damage can be looked upon as coexistent with the 
structure which causes it. In the present case the court extends this 
doctrine: if the plaintiff elects to treat a nuisance which is likely to 
continue in the future as permament, he can recover prospective dam- 
ages. Undoubtedly reliance is placed upon the analogy of certain 
railroad cases, where it is held that a railroad causing injury by a 
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structure, which, though not necessarily permanent, is built under 
authority of law, is liable for future damages, if the injured party 
so pleads his case. azlroad Co. v. Andrews, 26 Kan. 702. In 
these cases the operation of the structure is lawful, and cannot be 
stopped by injunction. Even though not permanent, it is potentially 
permanent. It will always be lawful; the law therefore permits the 
injured party to assume that it will always continre. This principle, 
however, has no application when the operation of the structure is 
neither permanent nor lawful, as in the case under consideration. 
Harmon v. Railroad, 87 Tenn. 614; Sedgwick on Damages, 8th ed., vol. 
1, § 95. Nothing appears from the reported case to show that the 
electric plant was operated by any authority of law. Its operation was 
illegal, and could be abated; and to say that the plaintiff may at his 
election recover prospective damages is equivalent to saying that the 
plaintiff has the right to deprive the defendant of his liberty to repent 
his wrongdoing, and restore the former condition of affairs, after repair- 
ing the damages he has actually inflicted. If, after paying damages 
for a permanent wrong, the defendant were to stop his factory and abate 
the nuisance, he would be in the anomalous position of having been 
punished for wrongful acts which he never had committed and which 
he never would commit. This conclusion cannot be supported. 





ConTRACT VOID ON GROUNDS OF PuBLIC PoLicy. — When an attorney 
enters into a contract, a part of the consideration of which involves an 
endeavor to prevent the finding of an indictment against his client, the 
contract is void from considerations of public policy. Its invalidity does 
not depend upon the question whether the attorney acted in bad faith, 
or whether he did any acts under the contract contrary to law. This is 
the decision of the Supreme Court of Ohio in the case of Weber v. Shay 
and Cogan, 56 Ohio, 51. This result is reached by an application of the 
principle that contracts repugnant to the general policy of the common 
law will not be enforced. In applying this doctrine the courts are 
forced to meet two opposing tendencies in the development of the law. 
On the one hand is the fundamental principle that contracts in general, 
when they satisfy formal requirements, are by their nature enforceable ; 
and that it is arrogance on the part of the courts to consider them in 
their unlegal aspect from the point of view of policy. In opposition to 
this has grown up another more modern tendency of the law to look 
upon certain classes of contracts as immoral, and to impose upon the 
courts the responsibility of refusing to enforce them. 

No one can doubt the propriety of the courts’ refusing to enforce 
contracts to do an illegal act. In this the courts do not take it upon 
themselves to decide what is illegal; that is decided for them by statute 
and by the common law, which they merely interpret. The next step is 
more dangerous; some agreements are held void where the express acts 
promised are not strictly illegal, but only against public policy. In this 
matter the courts must create the law. Thus contracts to stifle criminal 
prosecutions are not enforced ; nor contracts to pay money for immoral 
intercourse, to use unprincipled personal influence in order to pervert 
legislation, or to abstain from giving evidence in a pending suit. In 
all of these cases it is clear that the acts, though not illegal, prevent the 
even working of public affairs; public opinion undoubtedly condemns 
them ; and the courts are not likely to be criticised for interfering, 
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A third class of cases is that in which the acts contracted for may not 
themselves be illegal, or even against public policy, but in which the 
contracts are from their very nature of an improper tendency; these 
contracts the courts refuse to enforce, wholly without consideration of 
the effect of specific acts done under them. The end, not the means, 
is condemned ; the moral effect of the contract as a whole is bad. 
Into this class the case under consideration falls. Here the courts are 
cautious in asserting themselves ; they can be justified in so doing only 
where the danger affects their own mechanism or the mechanism of the 
government upon which their existence depends, or the relations of the 
society upon which the government rests. An agreement in restraint 
of trade is invalid; it affects the integrity of society, not because it is 
necessarily against public policy for a certain man to refrain for the rest 
of his life from taking part in a particular business, but because it is 
against public policy for him to bind himself to do so. A promise to 
use influence in order to obtain a government contract is void in itself, 
even though the influence is used in a legitimate way ; this concerns the 
efficiency of the general government. Zvo/ Co. v. Norris, 2 Wallace, 45. 
An agreement to “use every legal and proper endeavor” to have crimi- 
nal prosecutions dismissed is void; this affects the integrity of the courts 
themselves. Overbeck v. Hail, 14 Bush (Ky.), 505. The same principle 
applies to the present case. The contract for services of attorney which 
involve an effort to prevent the finding of an indictment is void in itself, 
whether any wrongful act is intended under it or not. It is bad in the 
essence of its subject matter; by its nature it has a tendency to affect 
the secret workings of the grand jury ; and the court is right in refusing 
to enforce it. 





“THE THREE FRIENDS” — VIOLATION OF THE NEUTRALITY Laws. — 
The legality of the much discussed seizure of the ship “The Three 
Friends,” under the forfeiture clause of Section 5233 of the Revised 
Statutes, commonly known as the Neutrality Laws, as that vessel was 
about to start to the aid of the Cuban insurgents, has now been affirmed 
by the Supreme Court. Zhe Three Friends, 17 Sup. Ct. Rep. 494. A 
novel question as to the construction of the statute, upon which de- 
pends the propriety of the government’s seizing vessels intended to 
assist these insurgents, or any similar body of people, is effectually 
dealt with by the Chief Justice in a long opinion, from which, however, 
Mr, Justice Harlan dissents. The terms of the statute direct the 
forfeiture of any vessel fitted out “with intent that such vessel shall 
be employed in the service of any foreign prince or state, or of any 
colony, district, or people, to cruise or commit hostilities against the 
subjects, citizens, or property of any foreign prince or state, or of any 
colony, district, or people, with whom the United States are at peace.” 
While it is admitted that the objects of hostility, under this act, must be 
some people officially recognized by the Executive as belligerents, a 
question arises as to whether it is necessary that the body of persons in 
whose service the vessel is to be employed shall have received a similar 
recognition. Looking at the general purpose of the law, it is evident 
that its object is to prevent persons within our jurisdiction from aiding 
hostilities against some state or people whom we have at least recog- 
nized as belligerent. To no other body of persons could our govern- 
ment possibly lie under any international obligation to discountenance 
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such attempts. Supposing, however, that the object of hostilities is at 
least a people recognized as belligerent, which might, according to the 
principles of international law, bring claims against our government for 
allowing such acts in aid of hostilities against them, it seems immaterial 
whether the persons committing such hostilities are recognized by us 
as belligerent or not. Though perhaps the word “ neutrality” describes 
exactly only the position we ought to take towards two recognized bel- 
ligerent parties, yet surely we are also under an obligation not to per- 
mit aid to be given by persons within our jurisdiction to any attack upon 
a people with whom we are at peace, whether we have or have not as 
yet recognized the attacking party as belligerents. To enforce all such 
obligations is the apparent object of the statute; and the words “any 
colony, district, or people” seem sufficiently broad to cover all cases. 
The difficulty arises principally from the fact that exactly the same 
terms are used immediately before in designating the objects of hostil- 
ity. The court below, and Mr. Justice Harlan, consider it impossible 
to restrict the meaning of the words in one place and not in the other. 
The majority of the Supreme Court, however, see no objection to con- 
struing the words differently in the different connections, and upon 
thorough consideration of the scope of the act reach a conclusion which 
ought decidedly to recommend itself to all, so long as we remain at 
peace with the Spanish nation. 





THE LIABILITY OF AN INSANE ACCOMMODATION INDORSER. — In a late 
Tennessee case, Memphis National Bank v. Sneed, 36 S.W. Rep. 716, 
the defendant's testator, while of sound mind, signed a note as accom- 
modation indorser, and later, after becoming insane, signed in like 
capacity a renewal of the original obligation, the old note being at the 
same time surrendered and extinguished. The estate of the insane 
person was held liable in an action on the new note, the decision being 
rested upon the ground that the plaintiff had no notice of the insanity, 
and that the lunatic had received a valuable consideration in his release 
from liability upon the old note. A similar case is Snyder v. Laubach, 
7 W.N. 464. See also, Wirebach’s Executor v. First National Bank, 97 
Pa. St. 543 ; Hostler v. Beard, 43 N. E. Rep. 1040 (Ohio). 

If it be conceded that the holder ought under any circumstances to be 
allowed to recover upon the instrument itself against a defendant who 
was insane at the time of signing, it certainly seems fair to permit such 
recovery where the defendant has received a guid pro quo. It is submit- 
ted, however, that in all cases where negotiable paper has been signed 
by a defendant who was non compos mentis, the law should allow no 
action whatever upon the instrument. Insanity, like infancy, coverture, 
and extreme intoxication, is properly a real defence based upon the 
incapacity of the defendant to make a binding contract. Sentance v. 
Poole, 3 C.& P. 1; Van Patton v. Beals, 46 Iowa, 62. But where the 
insane person has received a guid pro quo, it is manifestly unjust that he 
or his estate should be thus enriched at the expense of an innocent 
party, and the courts should unquestionably furnish some adequate 
remedy. The court in Memphis National Bank v. Sneed rightly regarded 
the insane indorser’s release from liability on the old and valid note as 
a valuable consideration, but unfortunately it proceeded upon the sup- 
position, that unless recovery were allowed upon the new note, the plain- 
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tiff would be without relief. Apparently this supposition was not well 
founded. It is conceived that equity would have allowed a recovery upon 
the old note on the ground of failure of consideration ; and even if this 
instrument itself had been physically destroyed, equity would still have 
permitted the plaintiff to charge the lunatic’s estate with its value. 
Furthermore, had the plaintiff chosen to proceed at law, instead of in 
equity, it seems clear that an action in quasi-contract for the value of 
the old note would have been maintainable. 

The case of Sentance v. Poole, already referred to, in which it was held 
that insanity is a real defence, although merely a Nisi Prius decision, has 
generally been regarded as representing the English law; but it must 
be admitted that a late decision of the Court of Appeal, /mperial Loan 
Co. v. Stone, [1892] 1 Q. B. 599, is far from being consistent with the 
notion of a real defence. In that case an insane surety, who had appar- 
ently received no consideration for his contract, was held liable in an 
action on a promissory note, in the absence of proof on his part that the 
other contracting party had notice. A decision so clearly at variance 
with true principles of justice will not, it is believed, be allowed by the 
English courts to remain long as a rule of law. 





THe Law ScHoot IN THE Earty Forties. — Through the courtesy 
of Mr. Arnold, Librarian of the School, the Review is enabled to print 
selections from two letters received by him from Mr. George W. Huston, 
of Morganfield, Kentucky, who graduated from the Law School in 1843. 
These letters, suggesting in a charming way the atmosphere of an early 
period in the School’s rich history, may be of interest to those familiar 
with the Harvard Law School of to-day. 

From the first letter, which is dated February 22, 1897 : — 

“In daily attendance on the lectures of Judge Story and Professor 
Greenleaf I have a pleasing remembrance of old Harvard half a century 
ago. It was easy to draw the old judge from the point under considera- 
tion to a lengthy account of Chief Justice Marshall and his fellows, Mr. 
Wirt, Mr. Webster, etc. 

“A simple question during lectures would set the Judge off at a tan- 
gent, and this was apt to be done every day. In the winter of ’42, Mr. 
Webster and Lord Ashburton, accompanied by Lord Morpeth, were at 
Cambridge a length of time settling the Maine boundary question. 
These three men were in a habit of attending Judge Story’s lectures, — 
access to the library being what brought them to Cambridge. — After an 
exhaustive consideration of some point, when Judge Story had told what 
Lord Mansfield thought about it and Chief Justice Marshall’s opinion, 
and when Lord Morpeth had listened with his lips open and his heavy 
eyelids closed in a negative attitude, for he had inherited gout of many 
generations, Story would suddenly turn to the old Lord sitting on a 
bench with the students, ‘ And what is your opinion my Lord?’ Morpeth 
would suddenly change his whole countenance, gather up his lips and his 
eyebrows, his eyes sparkling, and would deliver an exceedingly interesting 
opinion on the point under consideration. Morpeth was one of Eng- 
land’s then able men, and it was thought he came as a watch on Ash- 
burton, who, having an American wife, was supposed to be the man to 
send to settle the boundary question.” 

From the second letter, which is dated March 10, 1897 : — 
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‘The photograph of Dane Hall forcibly brings to my mind younger 
days. The building had but one room below and a single room above. 
The Library in the lower, and lecture and recitation room above. The 
Library had books on shelving on the three sides other than the front. 
The stairs were next the front wall. In the upper room, rows of benches 
ten feet long with backs plainly made, and there were our seats. The 
Professors occupied for two hours each day save Saturday and Sunday a 
chair at the west end. In winter Judge Story was absent about six weeks 
in attendance on the Supreme Court at Washington. The Library was 
used for Moot Courts, [and was] seated with chairs. Often Judge Story 
held his U. S. Court in the Library instead of at Boston, and the eminent 
lawyers of that day pleaded their cases not requiring a jury there.... 

“Professor Greenleaf submitted this question at a Moot Court, and 
assigned me as one of the attorneys. For an associate (for two were 
put on each side) by chance a young man from the city of New York 
was given me. This young man was son of ¢he millionaire of New 
York at that time, — boarded at the Tremont House in Boston, came 
to class now and then in a fine carriage, match horses, liveried servant, 
woolly dog, etc. . . . Judge Story was a low, heavy-set man, —very fair 
skin, blue eyes, with but little hair on his head, being very bald save a 
little tuft on the top of his forehead which he often combed during lectures 
with a fine comb carried in his vest pocket. He was easy of access and 
beloved by the young men. An eloquent lecturer, and often ‘loomed,’ 
as the young men called it. He kept up constant letter writing to and 
with many of the great men of Europe. Professor Greenleaf was taller, 
black hair in profusion, and keen black eyes. I have heard him say, I 
believe, he was forty years old before he began studying law in Maine 
where he was raised. He was not popular with the boys, being some- 
times sarcastic. His mind was acute and his reasoning hair-splitting. 
I was one of a committee he requested to index his book on Evidence, 
and we worked faithfully to correctly do so. I hardly think, though he 
adopted our work, that he was satisfied with it.” 





GREAT ENGLISH JUDGES — KiNG’s BENCH. — From 1756 to 1788, Wil- 
liam Murray, Baron and later Earl Mansfield, was Chief Justice of the 
Court of King’s Bench. A man of broad learning and culture, an able 
statesman, an eloquent and convincing debater, and a graceful writer, 
Lord Mansfield is generally called the greatest of common law judges. 
Although he introduced in his court certain equitable doctrines which 
later and more enlightened consideration found to rest on no sound 
basis, and although he caused wide-spread dissatisfaction and indigna- 
tion by holding that libel was a question for the determination of the 
court, yet his decisions on the whole, and especially in the field of mer- 
cantile litigation, strengthened and enriched the English law. Lord 
Mansfield was of Scotch origin, was educated at Oxford, became a 
member of both Houses of Parliament in turn, held the office of Attorney 
General, and three times refused an offer of the Great Seal. An account 
of his brilliant political career would comprise a history of England during 
his time. He took a prominent part in urging war with America; he was 
a member of the Cabinet during the perplexing period of the King’s in- 
sanity;. he held general warrants illegal, and reversed the outlawry of 
the notorious John Wilkes; he was bitterly attacked in certain of the 
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“ Junius” letters ; and he was the special object of mob violence during 
the Gordon **No Popery” riots. For years he fought Pitt in debate in 
the Commons, and, later, the forensic contest thus begun was carried on 
between him and Chatham in the Lords. His character, admirable for 
the noble breadth of his genius, was marred by a certain lack of moral 
courage and a coldness of affection. He had a passion to be a great 
judge, and sincerely loved his work. His manner in court and his 
method of despatching business were excellent; his judgments were 
perspicuous and in good style. He died in retirement in 1793. 

From 1802 to 1818, Edward Law, Baron Ellenborough, was Chief 
Justice of the Court of King’s Bench. He was educated at Cambridge, 
was made King’s Counsel in 1780, and, though originally a Whig, he 
deserted that party in alarm at the excesses of the French Revolution, 
and was appointed Attorney General by the Tory government in 1801. 
As Mr. Law he acted as leading counsel for Warren Hastings in the 
impeachment trial before the House of Lords; his speech on that occa- 
sion, lasting three days, was an excellent specimen of oratorical power. 
A man of great intellectual vigor and of vast legal knowledge, Ellen- 
borough was a robust but hardly an ideal judge. Though of undoubted 
integrity, his intolerance of contradiction and his violent prejudices 
laid certain of his decisions, especially in political cases, fairly open to 
the charge of partiality. Notorious too was his habit of browbeating 
juries and of upbraiding counsel. His judgments in mercantile cases, 
however, stand as high authority. He thought the criminal law could 
not be too severe, and was influential in passing a bill adding ten crimes 
to the list of those punishable by death. He was at one time a member 
of the Cabinet, and refused an offer of the Chancellorship. As a de- 
bater in the Lords he was fiery, strong, and effective, but hardly properly 
courteous to his opponents, beating down their arguments rather than 
meeting them by logic and reason. In person he was tall and clumsy, 
with shaggy eyebrows and commanding forehead. 

From 1859 to 1875, Sir Alexander James Edmund Cockburn, Bart., 
was Chief Justice of the Court of Queen’s Bench; by operation of the 
Judicature Acts in 1875, he became head of the Queen’s Bench Division 
of the High Court of Justice and first Chief Justice of England, which 
position he held till 1880. He came from an old Scotch family, was 
educated at Cambridge, was reform member for Southampton, Attorney 
General, and from 1856 to 1859 Chief Justice of the Common Pleas. 
He refused a peerage. A fluent linguist, and possessed of a singularly 
expressive and sympathetic voice, he was considered the most pleasingly 
vivacious and graceful speaker of his time. He sprang into fame by his 
defence of Lord Palmerston’s conduct in the Don Pacifico dispute with 
Greece. He presided at the trial for perjury of the Tichborne Claimant, 
delivering an exhaustive summing up which lasted eighteen days; and he 
was one of England’s arbitrators in the settlement of the Alabama Claims 
at Geneva, dissenting from the award as being excessive. Cockburn 
was a good judge; his opinions were well expressed, and his conduct of 
trials at Nisi Prius was admirable. He had not in youth, however, laid 
the foundations for a comprehensive legal education, that period of his 
life having been devoted to pleasure rather than to industry, and much 
of his learning was acquired from sitting on the bench with Mr. Justice 
Blackburn. A man of great magnetism and charm, his personality 
stands out more clearly than his merely judicial character. He was 
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fond of society, of yachting, of the opera, of all amusements; he was 
a capital host, and used to gather at his famous table the brilliant and 
interesting people of the day. In the street he is said to have appeared 
‘* for all the world like a groom taking a holiday,” but on the bench his 
presence was dignified and imposing. 





RECENT CASES. 


AGENCY — MASTER AND SERVANT. — Plaintiff was sent with a horse by his 
employer to do work for defendant. He was under the immediate control and direc- 
tion of the defendant’s foreman, and while engaged in the work was injured by negli- 
gence of one of defendant’s servants. e/d, that he was not a servant of defendant so 
as to fall within the fellow-servant rule. Murray v. Dwight, 44 N. Y. Supp. 234. 

The court go on the ground that the defendant did not select and hire the plaintiff, 
and suggest also that Quarman v. Burnett, 6 M. & W. 499, indicates that the hiring of the 
horse with the driver puts the case on a different basis from the hiring of one’s servant 
alone. This suggestion hardly appeals to one’s reason, and the dissenting judge seems 
to take a better view in following Hasty v. Sears, 157 Mass. 123, and Mclnerney v. 
Canal Co., 151 N. Y. 411, which hold the fact that the plaintiff was under the defend- 
ant’s control as to details to be the decisive circumstance in determining their rela- 
tion. This rule was followed also in a recent Massachusetts case, Samuelian v. 
American, & c. Co., 46 N. E. Rep. 98. 


BILLS AND NoTEs — DESTROYED NOTE — INDEMNITY. — Hé/d, that the holder of 
a note which is destroyed may recover on the note without giving a bond of indem- 
nity. Filley v. Turner, 47 Pac. Rep. 1037 (Col.). 

It seems reasonable, considering the uncertainty of all proof, to require the plaintiff 
to indemnify the maker against any possibility of future annoyance or expense in the 
matter, even where the note is found by the jury to have been destroyed. This is the 
logical result of the reasoning in Hansard v. Robinson, 7 B. & C. 90; see Story, Prom. 
Notes, 5th ed. § 449; and it is the practice in England under 45 and 46 Vict. c. 61, 
§§ 69 and 70; Byles on Bills, 5th ed., 392, n. It is also the law in a few Ameri- 
can jurisdictions. Welton v. Adams, 4 Cal. 37; Dumas v. Powell, 2 Dev. & B. Eq. 122; 
Irwin v. Planters’ Bank, 1 Humph. 145. The weight of American authority is, how- 
ever, in accord with the principal case. Sebree v. Dorr,g Wheat. 558; Palmer v. Logan, 
4 Ill. 56; Des Arts v. Leggett, 16 N. Y. 582; Moses v. Trice, 21 Grat. 556. 


BILLs AND NoTEs — EXECUTION. — In an action by payee against a surety upon a 
promissory note, Ae/d, that the execution of a note includes its delivery, and therefore 
a denial by a surety of the authority of the maker to deliver the note without the signa- 
ture of the co-surety is, in substance, a plea of on est factum. Lomax v. First Nat. 
Bank, 39 S. W. Rep. 655 (Tex.). 

The court appears to have reached a sound result on the facts, but the reasoning 
seems erroneous on principle. The note was in effect delivered to the maker in escrow, 
and then in breach of the condition delivered to the payee. But it is difficult to see 
how it can be said that there was no delivery, and that the two essentials of execution, 
signing and delivery, were not present. The correct theory in such cases is that there 
is due execution, but that such an agreement as was made here may be a personal de- 
fence, effective, as in this case, because the payee had notice, and that the plea is an 
equitable one, and not som est factum. On the principles adopted by the court, the 
settled law, that if plaintiff here had had no notice or had been a dona fide vendee of 
the payee, he could have recovered, can be worked out only on the theory that the de- 
fendant would have been estopped to deny execution. But this would throw the bur- 
den of establishing dona fides and value on the plaintiff, whereas it should rest upon the 
defendant, who seeks to avoid the effect of execution ; and this is a very practical objec- 
tion to such a theory. See Marston v. Allen, 8 M. & W. 494; Bell v. Viscount Ingestre, 
12 Q. B. 317, for forms of pleas in cases of indorsements under like circumstances. 


CONSTITUTIONAL LAW — EQUAL PROTECTION OF THE LAws. — A statute of Texas 
provided that life insurance companies failing to pay a loss within the time specified in 
the policy should be liable to pay the holder twelve per cent of the amount of the loss, 
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in addition thereto, and a reasonable attorney’s fee for the collection of the loss. 
ffeld, this statute is constitutional. Fidelity & Casualty Co. of N. Y. v. Allibone, 39 
S. W. R. 632 (Tex.). 

In Ry. Co. v. Ellis, 17 Sup. Ct. Rep. 255, a Texas statute providing for the imposi- 
tion of $10 extra costs on railroads resisting the payment of certain claims, was 
declared unconstitutional by the United States Supreme Court. See 10 HARVARD 
Law REVIEW, 524. The court in the present case allude to this federal decision, and 
admit that the statute there declared unconstitutional is analogous to the one before 
them. They say, however, that they are not obliged to follow that case except when 
the same facts are presented, and assert that in their opinion the State legislation is 
valid. It would seem that there may well be a rational basis for the class legislation 
in the principal case, and consequently the Texas decision is to be preferred to that 
of the Supreme Court of the United States. 


CONSTITUTIONAL LAw — Ex Post Facto Laws — THE POLICE PowErR. — A 
statute provided that no person should practice medicine in the State who had ever 
been convicted of a felony. ée/d, that the statute applied to persons who had been 
convicted before its passage, and as to such of them as were not at the time engaged 
in the practice of medicine, was not invalid as an ex fost facto law. People v. Hawker, 
46 N. E. Rep. 607 (N. Y.). See Nores. 


CONSTITUTIONAL LAw — MUNICIPAL CORPORATIONS — TAXATION. — He/d, that a 
statute exempting from taxation city waterworks is invalid, being the exemption of an 
enterprise which is not of a public nature. Those only are public purposes which 
relate to the government of a city, and not those which are but incidentally beneficial 
to the citizens. City of Covington v. Commonwealth, 38 S. W. Rep. 826 (Ky.). 

What is within a public purpose is perhaps best regarded as a question for the 
legislature, and their decision should not be set aside unless clearly an error. Perry v. 
Keene, 56 N. H. 514. Thus, the courts have generally regarded a railroad as within a 
public purpose. Ry. v. Otoe, 16 Wall. 667. But they have considered manufacturing 
institutions too far over the line to admit of exemption from taxation. Loan 
Assoc. v. Topeka, 20 Wall. 665. It is difficult to reconcile the principal case with these 
views. It is true that a ciiy can have inviolable private rights apart from its govern- 
mental functions ; 1 Dillon on Municipal Corporations, 4th ed., §§ 66 e¢ seg. ; and it has 
been held, as in Weston Sinking Fund Soc.v. Penna., 31 Pa. St. 183, that acity can own 
and operate business enterprises as an individual. But though a city waterworks 
company might not be a public business in the sense of being under the absolute con- 
tro] of the legislature, it is difficult to see how an enterprise belonging to the city, and 
therefore contingently dependent upon local taxation for support, can be so clearly 
without a public purpose as to warrant a decision that its exemption by the legisla- 
ture is invalid. The decision, however, is in accord with earlier Kentucky decisions. 
Commonwealth v. Makibben, 90 Ky. 384. 


Contracts — ANTI-TRust Law. — Held, that the Act of July 2, 1890, known as 
the Anti-Trust Law, providing that every contract in restraint of trade among the sev- 
eral States shall be illegal, applies toa contract between competing common carriers by 
rail, forming an association for the purpose of maintaining and regulating rates, 
whether such contract would have been legal or illegal at common law, and whether 
the restraint thereby put on trade is reasonable or not. United States v. Trans-Missouri 
Freight Association, 17 Sup. Ct. Rep. 540; White, Field, Gray, and Shiras, JJ., dis- 
senting. 

A discussion of this extremely interesting decision, which is of extraordinary prac- 
tical importance, will be found among the leading articles in this number of the 
REVIEW. 

CONTRACTS — INSTALMENTS — IMPOSSIBILITY OF FULFILMENT. — A contracted 
to put in an elevator for B for $2,500, one half to be paid when the engine was on 
foundation and the rest when the whole was completed. Soon after the engine was on 
foundation the building was burned. eé/d, that A could recover the first instalment, 
but could get nothing for what was done after the first instalment was earned. Siegel v. 
Eaton & Prince Co. 46 N. E. Rep. 449 (Iil.). 

There can be no doubt of the correctness of the first part of the decision. A right 
of action for the first instalment had accrued, and there is no good reason why the 
later destruction of the property should discharge the defendant. The second part 
follows the English law, but is rather against the weight of American authority. It 
seems, however, correct on principle. Recovery for the later work must be in quasi- 
contract, but the whole doctrine of quasi-contracts is grounded on benefit to the defend- 
ant, and here the defendant apparently received no benefit whatever. Accidental 
destruction of the building should excuse the plaintiff from further performance, but 
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should give him no right of action for work, labor, and materials. See Keener on 
Quasi-Contracts, 253 ¢¢ seg. 


CONTRACTS — INSURANCE — PROVISION FOR ARBITRATION.— The rules of an ac- 
cident insurance association provided that all matters in dispute should be submitted 
to the superintendent, whose decision should be final, subject to appeal to the advisory 
board, whose decision should be absolutely final. He/d, that a member could recover 
insurance for injuries received, although his claim had been duly considered and re- 
jected by the superintendent, and no appeal had been taken. Voluntary Relief Dept. 
v. Spencer, 46 N. E. Rep. 477 (Ind.). 

The statement of the court that no appeal need be taken before bringing action 
seems quite inconsistent with Supreme Council v. Forsinger, 125 Ind. 52. The whole 
subject of provisions for arbitration is in a chaotic condition, but the jealousy of the 
courts towards such provisions seems to be breaking down. There seems no good 
reason on principle why the parties to a contract may not provide that all questions of 
fact at least, arising fairly and directly out of the contract, should be determined by 
arbitrators, whose decision on all questions properly before them should be accepted 
and enforced by the courts, in the absence of proof of fraud or evident mistake. The 
contract would still involve questions enough for the courts, and their jurisdiction 
would not be interfered with to any injurious extent. 


CONTRACTS — VALIDITY — APPEAL. — He/d, that a contract whereby one partner 
sells to another all his interest in the furniture and stock in their saloon, including the 
license held by the seller, is not void because the transfer of the license is illegal, since 
the legal consideration is distinguishable from the illegal, and is sufficient to uphold 
the contract. Pierce v. Pierce, 46 N. E. Rep. 480 (Ind.). 

This case, although following an earlier one in the same State (Strahn v. Hamilton, 
38 Ind. 57), does not seemtobe sound. The considerationin this case isso unified that 
the attempt to separate it into its legal and illegal elements can find little support. The 
sale of the license was the foundation of the whole contract, and the extremely impor- 
tant point that without it the stock in trade was practically valueless does not receive 
from the court the attention which it merits. Cases where the consideration was 
apparently much more separable, but which have nevertheless been decided the other 
way, arenumerous. Zdward Co. v. Jennings, 35S. W. 1053 (Tex.); Bishop v. Palmer, 
140 Mass. 469; and Béiss v. Negus, 8 Mass. 46, are particularly in point. 


CORPORATIONS — RECEIVERS — LIABILITY ON CONTRACTS OF COMPANY. — He/d, 
that the receivers of a railroad company are not liable for their refusal to carry plaintiff 
on a ticket issued by the company before the receivership. Casey v. Northern Pacific R. 
R. Co., 48 Pac. Rep. 53 (Wash.). 

A receiver does not stand in the place of the corporation or person over whom he is 
appointed, but is an arm of the court to administer the assets for the benefit of all who 
are interested in the property. As such he cannot pay debts incurred by the corpora- 
tion unless they constitute a lien on the property, and he cannot be compelled to carry 
out the contracts of the company unless he has accepted some benefit therefrom, in 
which case he will be liable vo tanto. That the plaintiff has already paid money for the 
ticket does not give him any greater right to call on the receiver to honor the ticket. 
It merely gives him a right to come in as a general creditor for the price of the ticket. 
A similar case was Central Trust Co. v. M. & N. G. Ry. Co., §t Fed. Rep. 15, where 
freight money paid to the company was held not to entitle the plaintiff to sue the re- 
ceiver for refusal to carry the goods. 


CRIMINAL LAW — CONSPIRACY — OFFICERS OF CORPORATION. — The officers of 
a corporation are not, as regards their criminal liability, a single person in respect to 
corporate acts, and therefore they may be guilty of conspiracy therein. People v. Duke, 
44 N. Y. Supp. 336. 

The exact limits of the criminal liability of corporations are not, perhaps, as yet so 
clear as could be desired, although they may plainly be liable for some sorts of crimes, 
particularly those created by municipal regulation, where the doctrine of criminal intent 
plays no part, and others of similar nature. Reg. v. Great North Ry. Co., 9 Q. B. 315; 
Rex v. Medley, 6 C. & P. 292. It is to be noticed, however, that the present case does 
not specifically decide that the corporation, as such, may not be liable, but holds that 
the individual members of it may also be. This seems correct on principle. There is 
no reason in the nature of things why an individual cannot be guilty of a particular 
crime, whether or not the corporation of which he is a member is also guilty. The 
implication of an earlier New York case, People v. England, 27 Hun, 139, seems in 
line with this view. 
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CRIMINAL LAw — SALE OF LIQUOR WITHOUT LICENSE — BURDEN OF PRooF. — 
feld, that, under an indictment for selling liquor without a license, the burden is on 
defendant to show that he had a license. State v. Shelton, 48 Pac. Rep. 258 (Wash.). 

This decision is against the general rule, that in a criminal prosecution the State must 
prove all the essential elements of its case; it is, however, supported by an overwhelm- 
ing weight of authority, though in Kansas and North Carolina it has been held that 
the State has the burden of proof as to the non-existence of a license, and in Wiscon- 
sin that it has the burden of going forward with evidence. The rule putting the bur- 
den of proof upon the defendant is based on very obvious considerations of public 
policy and convenience. It is hard to prove a negative, and the subject matter is 
peculiarly within the knowledge of the defendant, and if he has a license he can easily 
show it. See 1 Greenl. Ev. § 79; Black, Intox. Liq., § 507. 


DAMAGES — AVOIDABLE CONSEQUENCES. — A wrongfully dug ditches on B’s land 
while A held it astenant. The cost of filling the ditches was less than the depreciation 
in the value of the land would be if the ditches were allowed to remain. /e/d, that 
the measure of damages was the cost of filling the ditches. Doss v. Billington, 39 S. W. 
Rep. 717 (Tenn.). 

It must be assumed that the action is brought after the termination of the tenancy, 
for it would be difficult to find any damage to the reversion so long as the tenant could 
fill the ditches. The court discuss the case as though it were one of the class illustrated 
by Brewing Co. v. Compton, 142 Ill. 511, which was an action for a nuisance caused by 
water dripping from defendant’s eaves on plaintiff's property. But such an action is 
based on a wrongful act, “ giving rise to a continuous series of torts which can be brought 
to an end by the defendant discontinuing the act.” 1 Sedg. Dam., 8th ed., §91. The 
principal case falls rather into the class in which the action is for a single tort of the 
defendant, further damage from which can be prevented by plaintiff, and hence will be 
regarded as the result of his own negligence if not avoided. Loker v. Damon, 17 Pick. 
284. If the cost of filling exceeded the depreciation in value, the latter would probably 
be the measure of damages, for it would not be reasonable ordinarily to endeavor to 
— a loss by incurring a larger one. Le Blanche v. L.& N. W. Ry. Co., 
1C. P. D. 286. . 


EVIDENCE — COLLATERAL WRITINGS. — Hé/d, that parol evidence is admissible to 
prove the contents of writings which are merely collateral to plaintiff's cause of action. 
L£ngel v. Eastern Brewing Co., 44 N. Y. Supp. 391. 

The distinction between the manner of proving the contents of writings which are 
the foundation of a claim, and those which are merely collateral to it, is everywhere 
recognized. Coonrod v. Madden, 126 Ind. 197. But the reasons for the distinction are 
not often clearly stated. The explanation is thought to lie in purely practical con- 
siderations. Where a writing is fundamental, it is right to require that it should be 
produced, or a valid excuse shown; but where the writing is merely collateral, it is ask- 
ing too much to require a party to produce it, because, such matters being likely to 
come up unexpectedly, he cannot fairly be supposed to have it within reach. 


EVIDENCE — PRESUMPTION AS TO FOREIGN STATUTES. — Heé/d, that, where the 
statutes of another State are not introduced in evidence, they will be presumed to be 
the same as the statutes of the State in which the action is brought, upon the same 
subject. Scott v. Beard, 47 Pac. 986 (Kan.). 

The language of the principal case, though often repeated, is inaccurate. The ques- 
tion is not one of presumption, but of judicial notice. When the parties lay their case 
before the court of a State, that court must try the case by the law which it knows 
judicially. If one of the parties wishes to rely on a statute or an interpretation of the 
common law obtaining in another State, he must allege and prove it like any other 
fact. That is all the court means in its decision, and to express in terms of presump- 
tion the well settled doctrine that a court does not take judicial notice of foreign law 
is misleading. 

EVIDENCE — PRIVILEGED COMMUNICATIONS — ATTORNEY AND CLIENT. — //eé/d, 
that directions given to an attorney as to the drawing of a deed are not privileged 
communications. Sommer v. Oppenheim, 44 N. Y. Supp. 396. 

In the earlier cases on this subject, it was thought that only such communications 
were privileged as were made to the attorney with regard to a suit pending or in con- 
templation. But the courts soon did away with this restriction, and extended the 
privilege to communications made during a consultation with the attorney as to the 
rights and liabilities of the client, though no suit was in contemplation. Greenough v. 
Gaskell, 1 Myl. & K. 98. On the same principle, the better doctrine would seem to be 
that communications made to an attorney with regard to drawing up a deed are privi- 
leged. Parker v. Carter, 4 Munf. (Va.) 273. 
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INTERNATIONAL LAW — FORFEITURE OF VESSEL. — Hé/d, that under Rev. Sts. 
§ 5283, forbidding the fitting out of a vessel “to be employed in the service of any for- 
eign prince or of any colony, district, or people,” against a government with which the 
United States are at peace, a vessel fitted out to be employed in the service of the 
Cuban insurgents against the King of Spain, although such insurgents had not been 
recognized as belligerents, was properly forfeited. Mr. Justice Harlan dissenting. 
The Three Friends, 17 Sup. Ct. Rep. 494. See Nores. 


PRACTICE — Costs — NEw TRIAL FOR NOMINAL DAMAGES, —In a libel suit, 
under instructions of the judge, plaintiff was entitled to nominal damages. The jury 
found for the defendant, and judgment was rendered on the verdict, carrying a bill of 
$800 costs against plaintiff, including an extra allowance. A new trial was refused. 
On appeal, the extra allowance was struck out, but 4e// that where the mere question 
of costs is involved, a new trial will not be granted because the jury found for the 
defendant instead of giving nominal damages to the plaintiff. Funk v. Evening Post 
Pub. Co., 46 N. E. Rep. 292 (N. Y.). 

In New York, a plaintiff in a libel suit, on final judgment in his favor, is en- 
titled to costs; but where the damages are less than $50, the costs must not exceed 
the damages. N. Y. Code Civ. Proc., § 3228. Under this provision it seems that the 
principal case denies the plaintiff a substantial right important to him in avoiding costs. 
Eaton v. Lyman, 30 Wis. 41; Potter v. Mellen, 36 Minn. 122; Leat & Robinson v. 
Moreland, 7 Humph. 675. In spite of the statute, the case represents the New York 
law as it has stood for almost a century; see Stephens v. Wider, 32 N. Y. 351, where 
the court speaks of the New York rule as a salutary one, preventing useless and vexa- 
tious litigation. The criticism in Sedgwick on Damages, 8th ed., 154, of the general 
rule to the contrary, as engendering litigation, may be just, and the New York rule 
salutary, but it seems to be a matter for the legislature to deal with rather than the 
courts. 


PROPERTY — CANCELLATION OF COVENANTS. — A conveyed to B with warranty ; B 
reconveyed to A with like warranty. /e/d, that the covenants are mutually cancelled, 
and a purchaser from A cannot sue B for a defect in title existing before A’s deed to B. 
Green v. Edwards, 39 S. W. Rep. 1005 (Tex.). 

Wherever this question has arisen it has been decided as above since the Year 
Books ; Rawle on Covenants, 5th ed., § 223. The reason for this is not clear. If B’s 
only object was the mutual cancellation of covenants, he proceeded in an awkward 
manner. An arbitrary line is drawn by this case, for a covenant not to sue one of two 
joint specialty obligors does not operate as a release, “for it is only a covenant,” although 
an actual release of one releases all. Lacy v. Kingston, 1 Ld. Raym. 688. The prin- 
cipal case seems to contain “ only a covenant.” The reason given for the principal de- 
cision is that it prevents circuity of action, and, in fact, it seems to be the result of the 
unconscious application of this equitable doctrine by the common law courts. Cf. Ke/- 
loge v. Wood, 4 Paige, 578, 615; Platt on Covenants, 593. But circuity of action is a 
defence only between A and B in the principal case, primarily for the protection of the 
court, and unlike fraud, which may vitiate the contract in a subsequent party’s hands. 
Compare the case of the transfer and retransferjof negotiable paper, where a subse- 
quent holder may sue on the indorsements, though the circuity of action is apparent on 
the paper. 

PROPERTY — DEED — DELIVERY. — A grantor signed and sealed a deed of gift and 
delivered it to a deputy recorder with instructions to register it, intending at the same 
time that title should pass to the grantee. Before the deed was recorded, the grantor 
recalled it, the grantee knowing nothing of the deed until after the recall. é/d, that 
title passed to the grantee on the delivery of the deed to the deputy, since the delivery 
was complete. Robbins v. Rascoe, 26 S. E. Rep. 807 (N. C.). 

The cases which hold that a grantee may presumptively accept a benefit, although 
unknown to him at the time, lay down the better working rule and at the same time 
represent the numerical weight of authority; Mitchell v. Ryan, 3 Ohio St. 377; the con- 
trary view, however, is ably maintained in Welch v. Sacket, 12 Wis. 243. The deliv- 
ery to the deputy in the principal case appears to have been an absolute one, since 
he intended to pass title, and hence the delivery was irrevocable. The fact that the 
deed had not been recorded should not alter the case. The true test is whether the 
grantor had put the instrument out of his control. Phillips v. Houston, 5 Jones (N. C.), 
302. But if the grantor retains control over the deed in any way, even the registry of 
a deed, although strong evidence of a delivery, may be rebutted. Maynard v. Maynard, 
10 Mass. 456; Mitchell v. Ryan, supra. 


PROPERTY — REVIVAL OF DEBT BY ExECcUTOR. — Hé/d, that a promise by an 
executor, made after the statute has run, cannot. revive a debt against the estate. 
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Dictum, that a promise by an executor during the running of the statute will not bind 
the estate. Balz v. Underhill, 44 N. Y. Supp. 419. 

Both the decision and the dictum seem sound, though directly opposed to Johnson v. 
Beardslee, 15 Johns. 3 (not cited in principal case). The law on the subject of revival, 
especially by executors, is in great confusion, owing to the misconception of the statute 
by the English courts, especially in Lord Mansfield’s time, as harshly depriving credi- 
tors of their just dues. The statute is ae one of repose, based on sound public 
policy; Story, J., in Bell v. Morrison, 1 Pet. 360, 363. As matter of law, a man who has 
made a new promise before or after the statute has run may be charged, in fact, though 
not necessarily in pleading, as on a new contract based on the original consideration. 
Banning, Law of Limitations, 2d ed., pp. 46, 47; Buswell, Limitations and Adverse Pos- 
session, 59, 60. This is all very well as to the debtor, but when it comes to charging 
the estate on the executor’s promise a difficulty arises. If the estate is charged on 
the theory of a new contract, the court is met by the established rule that an executor 
has no power to bind the estate with contracts ; on the other hand, the doctrine of a 
continuation of the original promise is now discarded as a ground of decision against 
the debtor himself. /7itz v. Thomas, 1 Whart. 66, and authorities supra. The decision 
and suggestion in the principal case avoid this dilemma, besides appealing to common 
sense. Even if the new promise of a debtor is regarded as a waiver of a defence, as 
perhaps it should be, there seems to be no reason for allowing an executor to waive 
this defence, so causing loss to the other creditors. 


PROPERTY — RIGHTS OF ABUTTERS TO ACCESs — INJUNCTION. —A bill, filed by 
a hotel keeper, alleged that the defendant, by allowing his hacks to stand in front of 
the plaintiff’s hotel, obstructed the guests in their reasonable access to the hotel, to the 
injury of the plaintiff. Ae/d, that an injunction should be granted. West v. Brown, 21 
So. Rep. 452 (Ala.). 

The case is undoubtedly right; a carriage driver may stop before the house of 
another so long as his use of the street is reasonable. He must move if not actually 
engaged in leaving or receiving passengers or baggage, if asked to, or even without 
being asked, if it is clear that he is in the way. The abutter has a primary right to use 
the street on which he abuts, for reasonable access and egress. The carriage has a right 
to be there, moving out of the way when impeding access. If the obstruction is subsist- 
ing, equity will relieve by injunction. Original Hartlepool Co. v. Gibb, 5 Ch. D. 713. 


PROPERTY — RIPARIAN LAND — ADVERSE POSSESSION. — The defendant obtained, 
by adverse possession, land bounded bya stream. /é/d, that he did not acquire title 
constructively to the middle of the stream. Stanberry v. Mallory, 39 S. W. R. 495 

Ky.). 

The rule that, where a grant is made of land bounded by a stream, the grant extends 
to the middle of the stream, was properly held not to be applicable to land acquired by 
adverse possession. In order to hold adversely land not actually occupied, a good 
paper title must be shown in addition to the land constructively claimed being reason- 
ably appendant to that actually occupied. Jackson d. Gilliland v. Woodruff, 1 Cowen, 
276. Doe v. Campbell, 10 John. 156. Simpson v. Downing, 23 Wend. 316. The Stat- 
ute of Limitations does not aid the claimant, as no action could have been maintained 
against him for the bed of the stream, since he did not occupy it. If his claim had 
been based on the fiction of a lost grant, the result would be the same. Corning v. 
Nail Factory, 34 Barb. 529. 


PROPERTY — TAXATION OF COLLEGE DWELLING-HOUSES. — The officers of a col- 
lege occupied dwelling-houses owned by the college, for which they paid rent, and 
which they exclusively controlled. é/d, that the property was not exempted from 
taxation by a statute exempting from taxation real estate of a college when occupied 
by it or its officers for the purposes for which it was incorporated. Williams College v. 
Williamstown, 49 N. E. R. 394 (Mass.). 

The case is perhaps of more practical than legal importance. The principal fol- 
lowed is well established ; it is not enough that the income of the property is applied 
for the purposes of the corporation, but the real estate must itself be occupied for 
these purposes. Mt. Hermon Boys’ School v. Inhabitants of Gill, 145 Mass. 148. It is 
immaterial that no rent is paid. Third Congregational Soc. v. Springfield, 147 Mass. 
396. 

PROPERTY — WATERCOURSES — DRAINAGE. — Defendant drained surface water 
by ditches into a stream on his own land, so that it overflowed on plaintiff’s land. 
Held, that he may do so though it damages plaintiff’s land. J/ize/l v. McGowan, 26 
S. E. Rep. 783 (N. C.). 

This rule is followed in some States; Hughes v. Anderson, 68 Ala. 280; Peck v. 
Herrington, 109 Ill. 611 ; and is supported by the fact that it facilitates the reclaiming 
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of swamp lands. But it is hard to see how civilization is advanced by allowing one 
man to drain his swamp at the expense of another’s meadow, and the doctrine that a 
landowner may not so drain his lands as to overtax the capacity of a stream and flood 
lands below him, seems sounder. Voonan v. City of Albany, 79 N. Y. 470, cited with 
approval in McCormick v. Horan, 81 N. Y. 86. 


TorTs— ABUSE OF LEGAL PROCEsS. — He/d, that, if a person causes a subpcena 
to issue against another for the alleged purpose of securing his attendance as witness 
in a case, but in reality only in order to compel him to pay a claim, this is an abuse of 
legal process for which the party against whom the subpeena is issued can recover 
damages. Dishaw v. Wadleigh, 44 N. Y. Supp. 207. (See NOTES.) 


TRADE-MARKS — ASSIGNABILITY OF ORCHESTRA NAME.—A organized a band of 
musicians called the “ Fadette Ladies Orchestra.” She sold to plaintiff her rights in 
the organization, together with right in the name. On a bill to enjoin the use of a similar 
name by defendants, 4e/d that, so far as A had any right in the trade-name, it was per- 
sonal to herself, depending upon her personal reputation and skill, and it was not 
assignable. ‘It is well settled that the courts will not enforce a claim of this kind 
which contains a misrepresentation to the public.” Lathrop, J. dissenting. Messer 
v. The Fadettes, 46 N. E. Rep. 407 (Mass.). 

The general principle asserted by the majority is clearly correct, for plaintiff must 
come into equity with clean hands. Butit is difficult to see any misrepresentation here. 
If the name had been “ A’s Orchestra,” implying her connection with it, it might be 
argued that its use by an assignee would misrepresent. But the name actually used 
seems to imply a musical organization only, and if the court mean to assert as a broad 
doctrine that in no case can such a name be assigned, it would seem an unfortunate 
decision. It is difficult to distinguish such a name from any business name, as, for in- 
stance, that of a hotel, which becomes of great value, if at all, through the personal 
reputation and skill of its founder. Yet hotel names are clearly assignable. Wood v. 
Sands, Cox, Man. Trade-Mark Cas., No. 467. 


Trusts— BONA FIDE PURCHASE AT EXECUTION SALE. — Hé/d, a bona fide pur- 
chaser of land at a foreclosure sale, who pays the price and takes the certificate of sale, 
is not affected by subsequent notice of equities, though received before the execution 
of the sheriff’s deed. Duff v. Randall, 48 Pac. Rep. 66 (Cal.). 

By the California statute, a purchaser at an execution sale acquires the title of the 
judgment debtor, subject to redemption within six months, at the expiration of which 
time he is entitled to a sheriff’s deed. Cal. Code Civ. Proc., §§ 700-703. The princi- 
pal case is right; Freeman on Executions, 2d ed., § 336; and it presents an interesting 
analogy to the case of the transfer of stock certificates where notice of equities is given 
before the transfer on the company’s books, a case as to which the law is not yet 
generally settled. In considering this analogy, it is to be remembered that the sheriff 
occupies two positions, — one analogous to that of the assignor of stock, and the other 
to that of the stock company. Both in the case of the stock certificate and in that of 
the sheriffs certificate the assignor has done all that is required of him; in both cases 
the assignee has gained a right to the performance of an affirmative legal duty, in the 
one case by the sheriff, in the other by the company. It is not a mere equity; it is a 
legal right, and so is not affected by subsequent notice. Lowell, Transfer of Stock, 
§ 99; 1 HARVARD Law REVIEw, 5,6; Ames’s Cases on Trusts, 2d ed., p. 299, note. 


Trust — CONSTRUCTIVE TRUST. —A gave her husband, X, money to invest in a 
lot for her. X added money of his own, and purchased, taking title, without knowl- 
edge of A,in hisown name. The lot, at A’s request, having been sold, a second lot, 
of her own selection, was purchased with X’s own money, he again taking title. 
With further funds furnished by A, in belief of ownership in the lot, X built a house 
thereon. eld, that A’s rights in equity were inferior to those of a subsequent levying 
creditor of X. Clarkv. Timmons, 39S. W. Rep. 534 (Tenn.). 

The decision is indefensible. Although no direct authority is to be found, a judg- 
ment creditor in Tennessee seems to have only the rights of his debtor, and not those 
of a purchaser. It follows that the court errs in two respects. First, it assumes that 
X owned the second lot free from equities, because it was not purchased with any of 
the proceeds of the first, to which equities were attached. But if a fiduciary appropri- 
ates funds of his own in the purchase of property to replace the original trust property, 
he will hold the latter upon the original trust. Houghton v. Davenport,74 Me. 590; 
Perkins v. Perkins, 134 Mass. 441; Van Alen v. Am. Bank, 52 N.Y.1; Baker v.N. Y. 
Bank, too N. Y. 31. Secondly, even upon the assumption that the lot was the trustee’s 
own, if a fiduciary employs a trust fund in improving his own estate, the cestud 
has a lien for the amount misapplied, so far as it is traceable in the improvements. 
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2 HARVARD LAW REVIEW, 28; Dyer v. Jacoway, 42 Ark. 186; Burt v. Timmons, 
29 W. Va. 441; Brazel v. Fair, 26S. C. 370; Cavin v. Gleason, 105 N. Y. 256; contra, 
Cross’s Appeal, 97 Pa. 471. The case is decided upon “the familiar rule that a trust 
must result, if at all, at the instant the legal title vests in the grantee, and the use 
of the money was subsequent to the conveyance of the lot.” One citation from Perry 
on Trusts is the authority for this “familiar” rule. But there is to-day a well recog- 
nized doctrine of constructive trusts, one species of which is the so called “ resulting 
trust.” 
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DomEspDay Book AND BeyonpD: Three Essays in the Early History of 
England. By Frederic William Maitland, LL.D. Cambridge (Eng.) 
and Boston. 1897. 

We might hardly have known, but for Professor Maitland, that a book 
may contain between its two covers both good law and good literature, — 
not in several parcels, but fer my et per tout. Each new book of his 
makes this delightful truth the plainer. With his latest work he enters 
the common ground, the mar, of’ three sciences ; for history, economics, 
and law are alike interested in the field he is tilling, and his results are 
of high importance to the student of each science. The history, the 
economy, and the law of the old English boroughs, vills, and manors 
must henceforth be studied with Professor Maitland’s arguments and con- 
clusions in mind. It is, however, the interest of the lawyer in this work 
that we must chiefly emphasize. 

This is an introduction to Pollock and Maitland’s already classic History 
of English Law; though, like many introductions, it is most profitably 
read, as it was published, after that to which it leads. It has the good 
qualities, both legal and literary, of the larger work; though it must be 
confessed that its conclusions are oftener reached by enlightened guess- 
work since less evidence is at hand. 

The student of legal history will here find our land law in the making. 
He is familiar with the process in other branches of the law. The law of 
torts, for instance, has become a body of legal principle before his very 
eyes, wrought out of a few original writs and an enlightened statute by 
courts whose decisions are found in modern reports. In the law of torts 
the process is almost finished, in the law of contracts it is hardly begun. 
Each contract is still treated as an independent obligation, subject to few 
general rules after it has once come into being; one can still oblige him- 
self as he will. The premature attempt of Lord Holt and Sir William 
Jones to force bailments into a Procrustean bed utterly failed. But the 
law of real property seemed to have been wrought into an absolute uni- 
formity in the prehistoric time of our law. Tenures when we first knew 
them were fixed and few; servitudes were conformable to known types, 
and novel ones could not be created; manors had a rigid organization ; 
ranks of men had established rights; and seignorial justice appeared to 
be a settled institution. Even equity, which still sometimes gives effect 
to special agreements touching land, will not go far afield. But in this 
study of Domesday Book, and the “ beyond” which came before it, we 
see a state of affairs where every dealing with land was special, tenures 
were as various as tenants, and freedom and slavery were relative terms. 
We see how entire freedom of contract in dealing with land resulted in 
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the establishment of a few chief types, and these were at last merged in 
the feudal system as we know it. We see, in short, how true law is 
formed, by the persistence of that one of all usual customs which is best 
adapted to the existing society. Law like life is a survival of the fittest. 

Professor Maitland seems fully to have established his important 
thesis as to the nature of the Domesday manor. This was not at all the 
manor we know, with its technical characteristics; it was merely the 
geldable unit, whether large or small. It might be the enormous seat of 
a magnate, with dependencies sprawling through a half-score hundreds, 
it might be the few acres of a poor peasant ; the home of every man who 
paid his geld to the King’s officers directly, not through another subject, 
was a manor-house ; of interest to the King because he must send there 
to collect taxes. 

All disputed questions with regard to early institutions are adequately 
discussed. The borough, the vill, sake and soke, folk-land and book- 
land, are illuminated in turn. Professor Maitland is perhaps the first 
author who in the light of modern scholarship takes the old view of the 
vill. He believes in a settlement of independent freemen (not a commu- 
nity in a legal sense) each owning his land in severalty and cultivating a 
hide of 120 acres, be the acres larger or smaller. Whether we agree with 
this conclusion or not, we must rejoice that it is at last supported by a 
well equipped scholar, and—may we not add, with the egotism of 
our own science —in a thoroughly lawyerlike way. 

Indeed the method of investigation is the very life of the work. It is 
the sound method of working gradually back from the known to the 
unknown. We read our Bede and our Tacitus, not in the electric glare of 
modern scholarship, which destroys the finer shading, but with the candle 
of Bracton and the rushlight of Domesday. “If, for example, we intro- 
duce the persona ficta too soon, we shall be doing worse than if we 
armed Hengest and Horsa with machine guns, or pictured the Venerable 
Bede correcting proofs for the press; we shall have built upon a crum- 
bling foundation. The most efficient method of protecting ourselves 
against such error is that of reading our history backwards as well as 
forwards, of making sure of our middle ages before we talk of the 
‘archaic,’ of accustoming our eyes to the twilight before we go out into 
the night.” J. H. B. 





SELECT CasES IN CHANCERY. 1364 to 1471. Edited for the Selden 
Society, by William Paley Baildon, London: Bernard Quaritch, 
1896. 

This latest publication of the Selden Society is a solid contribution to 
the history of equity jurisdiction. In his excellent introduction the edi- 
tor has indexed the cases in this volume, and also the earliest cases in 
the first two volumes of the Calendars of the Proceedings in Chancery, 
published in 1827. The reader is thus enabled to fix pretty clearly the 
beginning of many doctrines in equity. For example, case 83 (1396- 
1403) is the earliest instance of a bill for specific performance, and case 
142 (1456) is the first case in which it appears that the plaintiff ob- 
tained a decree upon such a bill. It is noticeable that there are only four 
such bills in the century covered by this volume. The earliest bills 
against feoffees to uses were either at the very end of the fourteenth or 
at the beginning of the fifteenth century. As there is no mention of a 
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decree in these early cases, we may still credit the statement in the 
prayer by the Commons in 1402,3 Rot. Parl. 511, that there would be no 
remedy against feoffees to uses unless one were ordained by Parliament. 
The oldest bill in this new collection of cases was for the cancellation of 
a bond on the ground of duress, case 134 (1337). 

Case 116 is interesting, as confirming the statement in 3 HarvarD Law 
REVIEW, 33, that according to medizval conceptions a bailment was a 
strictly personal obligation. The plaintiff, on going to Jerusalem, de- 
livered a coffer containing title deeds to his mother to keep for him 
until his return. His mother died during his absence, and the coffer 
came to the hands of his step-father, who refused to give it up to the 
plaintiff. The latter sought relief in equity, “because he (the step- 
father) was not privy nor party to the delivery of the said coffer to 
his said wife, in which case no action is maintainable against him at 
common law.” 

The editor tells‘ us that one bundle of dateless petitions remains for 
future investigation. We trust. these may soon be printed. Then we 
may fairly expect from some competent hand a truly satisfactory History 
of Equity Jurisdiction. J. B. A. 





HIsTorRE DU CONTRAT D’ASSURANCE AU MoyeN AGE. Par M. E. 
Bensa. Traduit de l’Italien par M. Jules Valéry. Paris: Albert 
Fontemoing. 1897. pp. xvi, 108. 

In the most ancient documents concerning commercial contracts in the 
Middle Ages are to be found provisions by which one party undertook the 
risks of the sea, or cast them upon the other party. It was soon per- 
ceived that the differences in the amount to be paid in commercial con- 
tracts of identically the same character, according as the risk of loss was 
included or excluded, could be calculated by a regular scale. Then a 
third party stepped in, offering to assume the risk of loss on payment 
to him of this difference ; and thus came into existence true contracts 
of insurance. In this learned monograph, written three years ago by 
M. Bensa, Professor in the University of Genoa, and now translated 
into French by M. Valéry, is described the origin of the contract of 
insurance in Italy during the first half of the fourteenth century, its 
development and the formulation of laws governing it in that country, 
and finally its adoption by the Spanish merchants at Barcelona in the 
fifteenth century and the appearance of the celebrated Ordinances of 
Barcelona, by which the practice of insurers was regulated throughout 
Europe. Some of the most interesting portions of this work give an 
account of the manner in which the difficulties caused by the canon laws 
against usury were avoided, and of certain curious early forms of life 
insurance. Though the translator has. abridged the volume by the 
omission of many documents inserted in the original, it is evident that 
this work is the result of much research among the material to be found 
in the archives of the Italian cities which were the commercial centres of 
the world during the Middle Ages. It forms an important contribution 
to the means, not yet very abundant, available for the study of the early 
commercial law of Europe, of which our English commercial law may in 
some points be considered a comparatively late outgrowth. R. G. 
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HANDBOOK TO THE LABOR LAW OF THE UNITED States. By F. J. 
Stimson. New York: Charles Scribner’s Sons. 1896. pp. xxii, 
385. 

Owing to economic conditions existing in the United States, the last 
few years have witnessed a remarkably rapid development of our labor 
law. While the importance of this branch of the law has led several 
writers to discuss certain of its phases, the need, nevertheless, of a 
thorough and comprehensive treatise on the general subject must have 
been felt by every one, lawyer or layman, who has had occasion to give 
the matter his attention. Mr. F. J. Stimson’s Handbook to the Labor 
Law of the United States, partially at least, supplies this deficiency in 
our legal literature. 

The author states that, while he hopes “the work is sufficiently full 
and accurate to serve as a legal text-book,” yet his “chief object has 
been to make it a clear and trustworthy guide for laboring men and their 
several organizations throughout the United States.” Judged by this 
standard, it may fairly be said that he has succeeded admirably, for the 
book presents just such facts as the wage-earner should be familiar 
with ; and were such a volume in general use among the laboring men, it 
is believed that they would be induced to resort more often to peaceable 
and legal remedies for the redress of grievances than to the adoption of 
forcible and illegal methods. Unquestionably, the legal profession will 
also find Mr. Stimson’s volume of much interest and assistance, although 
the absence of citations to any but leading cases will prevent its being of 
great practical value to lawyers. 

The Handbook brings the subject down to the summer of 1895, and 
the author has contented himself, for the most part, with a bare state- 
ment of the law, as developed by statutes and court decisions. The first 
two chapters discuss the labor contract, and in the pages following there 
are considered such subjects as the political protection and legal privi- 
leges of laborers, profit sharing, co-operation, state regulation of indus- 
tries, rights and liabilities of master and servant, trades unions, remedies 
by arbitration, etc. In view of recent Federal and State decisions, lawyers 
will probably find of greatest interest the chapters on strikes and boy- 
cotts, equity process and injunctions, and the anti-trust and interstate 
commerce laws. H. D. H, 





Tue Law or Rariway ACCIDENTS IN MassaAcuuseTTs. By G. Hay, Jr. 
Boston: Little, Brown, & Co. 1897. pp. xviii, 353. 

This is one of those highly specialized text-books, covering only a small 
section of the law in a single State, which are becoming more and more 
necessary to the practitioner as a guide to the cases. The number of 
railway accident cases in every State is now enormous, and the number 
of points coming before the courts for decision, in the process of apply- 
ing the common law to the complicated conditions of the modern railway 
business, as well as construing the numerous statutes passed on the 
subject, is so great that no text-book of wide scope could pretend to 
mention most of them. Mr. Hay’s book covers the whole ground, and 
gives the substance of all the Massachusetts cases. He has arranged his 
matter systematically, and put his own general remarks in notes at the 
ends of the chapters, — a convenient habit. R. G. 
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A TREATISE ON THE AMERICAN Law OF GUARDIANSHIP. By J. G. Woer- 
ner. Boston: Little, Brown, and Company. 1897. pp. lvi, 580. 
Mr. Woerner is the first writer to give the law of the guardianship of 
minors and lunatics:'an adequate treatment with reference to the status 
and relations of the guardian himself. His work is a condensed but 
complete presentation of legal authorities, written in a simple and monot- 
onous style. The statement of the law is an able one, and the author 
is a master of his subject. He begins with an historical development of 
the theory of the guardian, tracing the influences of the Roman law and 
other systems of law upon the English common law, the statutes, and 
the practice of the Court of Chancery. The Chancellor in England was 
the King’s representative as the guardian of subjects unable to care for 
themselves ; through him came the jurisdiction of the Chancery Courts. 
In America, the State took the place of the King; and the chancery 
jurisdiction has been to a great extent surrendered to the Probate Courts. 
. This has led to the creation of a class of guardians unknown to the 
English law, general guardians, or, as they are often called, “ Probate 
Court guardians.” They have the care of the persons of infants hav- 
ing no natural guardian, or administer their estates when not derived 
from the acting parent. This system in its details has reached a greater 
practical efficiency than the English system, and has had the effect of 
softening the more rigid rules of that system. The author collects and 
compares American authorities, treating of the care of minors in the first 
part of the book, and of the care of lunatics in the second part. The book 
is arranged in available form, and properly indexed. J. G. P. 





THE TRUE DOCTRINE OF ULTRA VIRES IN THE LAw OF CORPORATIONS. 
By Reuben A. Reese, of the Colorado Bar. Chicago: T. H. Flood 
& Co. 1897. pp. Ixxi, 338. 

This littie book is the first American treatise on the doctrine of Ultra 
Vires. That doctrine is certainly one of the most important parts of the 
Law of Corporations, and the part concerning which there has perhaps 
been the most confusion of opinion among legal authors. Any work 
treating the subject clearly and consistently is justifiable, though it be 
an addition to the enormous mass of special treatises on narrow sub- 
jects. Mr. Reese appears to have a clear and consistent view of the 
doctrine ; and he has quoted the authorities with great completeness. 
The. volume is well arranged and contains an ample index. R. G. 





AMERICAN NEGLIGENCE Reports. Edited by John M. Gardner, of the 
New York Bar. Vol. I. Nos. 162. New York: Remick and Schel- 
ling. 1897. pp. xl, 202. 

These reports contain a summary of all current cases on negligence, 
the more important decisions being given in full, The arrangement of 
the cases is convenient for reference; and there are two complete 
indices, one in the ordinary form, the other classifying each case accord- 
ing to its subject matter. To a specialist these reports will be of im- 
portance. Negligence is a subject arbitrary in its special subdivisions ; 
in it, more than in most branches of the law, is the general lawyer forced 
to consider special applications of legal principles; and in so doing he 
will find these reports of service to him. j. G. P. 





